A IAS Part 17 of the Supreme
O'D Court of the State of New York, held
(Y\ ) in and for the County of New York at
the ¥ew Yecrk County Courthouse, 60

Centre Street, New York, New York,

on the /§:§>day of December, 2011.

PRESENT:

HOW. FMIiLY JANE GOCDMAN,

J.s.C. - £X Pamsy S
. P’ﬁn - € {: ?bff:}‘ 5{;3'35. GFFQCE‘:

__________________________________ X P
JOSEPH RAKOCFSKY, et ano., . Tndex No. o%‘sg

- l"‘\iﬂ»

: L B

Plaintiffs, : ORDER TO SHOW caussﬁm‘m
.  MODIFICATION OF STAY ' A

—againsit- :
THE WASHINGTON POST COMPARY, :
et al., :

Defendants.

On reading and filing theﬁfFdeav1E'wf Tiéint@ff JOSEPH RAKOF-

Y
SKY, sworn to on Decemberéﬁ 011: and the exnibits subritted in
- . \',
support thereof; and upon all the prior proceedings heretgfore had N
. Of‘ Covns-e Qﬁ/@@g a
herein, {1) let GQROGLE, INC./ show cause before this Court at the
New York County Courthouse, 60 Centre Street, New York, New York,
in IAS Part 17, in Courtrcom __ , before Honorable EMILY JANE |

GOODMAN, on the  day of January, 2012, at 8:30 a.m. or a8 sogn
thareafter as counsel can pe heard; and (2} {3} let all other De-
ferndants who have appeared in this acticn, {2 (B} all Defendants
who have secured extensions of thgir vime to appear in this action

"

and who are not in defaulb, and (23 {0} z2ll new Defendants named in



of COUNSe( fo a}ﬂ/@ﬁf Gl

croposed Second Amended Complai 'quow cause before this Court
the rewlYork County Courthouse, 60 Centre Street, Hew York, New

in IAS part 17, in Courtrocem _ , before Honorablie EMILY
GOCDMAN, on the day of April, 2012, at 9:30 a.m. or as

thersafter as counsel can be heard, why one or more orders

{1} an oxdex, to be made pursuant Lo CPLR 2201, modifying
the stay heretofore granted hersin to the extent of allowing
Plaintiff JOSEPH RAKOFSKY (YRAXOFSKY”! to make this motion at
this time; and

(2} arn order, pursuant te CPLR 305(z), 3014, 3025(b), ang
3217 (o), authorizing RAKOFSKY to issue, file, and serve upon
all gurrent eiéndqrts whe are not in defavit, and upon all
new Defendants identified herein, namely, THE WASHINGTON POST
LLC; THE ATLAWTIC MEDIA COMPANY; THE ATLANTIC MONTHLY GROUE:
THE ATLANTIC WIRE; ADLM MARTIN; YAHCO! INC.; YAHOO NEWS; TECH-
DIRT,; MIKE MASNICK; THCMPSON REUTERS CAMNADA, LTD.; CANADIAN
LAWYER MAGAZINE; DAMIANW J. PENNY; JEFFREY M. LEWIS, ATTORNEY

AT LAW; JEFFREY M. LEWIS: and GCOGLE, INC. a Second Amended

‘!*

Complaint that (&) deletes Plaintiff RAXOF3IKY LAW FIRM, P.C.
(“RLF"”) from the caption of this actiocon; (B) deletes and vol-

untarily discontinues, without prejudice, all causes of action

asserted by ELY in this action in the Compliaint and/or in the

Amendad Complaint: (C) allows RAKOFSKY to discontinue this



action, with preijudice, as against elght Defendants who have
setiled, namely, MARTHA SFPERRY, INDIVIDUALLY, THE MARTHEA SFER~
BY DAILY, ADVANTAGE ADVOCATES, LORI D. PALMIERI, INDIVIDUALLY,
PALMIERI LAW, HESLEP & ASSOCIATES, UNIVERSITY OF S8T. THCMAS
SCHOCL OF LAW, and DEBORAH K. HACKERSON; (D)} allows RAKOFSKY
te separately state and number each of his causes of action
for defamation by libel; (B} allows RAKOFSKY to add and to
separately state and number each of his causes of action for
inijurious falsehood! {(F) allows RAKOFSKY to restate and clar-

F the allegations of his causes of action for (i} intention-~

al inflicrion of severe emotional distress, (11} intentional
irterference with contract, and {(1ii} vieclation of Civil

Rights Law §§ 50 and 51; {G} allows RRECFSKY to add a cause of
action for prima facle tort; (B} allows Rakefsky to discontin-
tion for pricr re-
straint of further publication and re-publication; {i} allows
RBROFSKY +o seek to compel GOOGLE, THC. o preserve certain
information necesssry bto identify, leocate, and serve certain

Defendants; and (J} allows RAKCFSKY to restate and clarify his

{3} an order, to ke made in the exercise of the discre-
tion ¢f the Court, and in the exercise of the Court’s inherent
power to contrel the business before it, revising the existing

briefing schedule fixed by the Court (&) to afford all Defend-




arits who have mads motiong Lo dismiss fo substitute alternate
mcetions, if they deem themselves to be so advised:; (B) to en-
iarge the time for QAKJrSKV to serve and file answering papers
on all existing moticns and all such new motions as may be
made; () to enlarge the time for all Defendants making such
moticns o serve and file reply papers 1if they deem tThemselves
advised to do so; (D} te fix a new date for all concerned to
appear hefore the Court for oral argument on all such motions;
and (B)Y to fix such additional dates, if any, as this Court
may deem to be just and proper under the circumstances: and

ramitiing RAKOFSKY fo serve and file {A} a
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Motice of Rppeal, and/cr (B) a motion for permission to appeal
to the Supreme Court, Appellate Division, First Departmant,
from this Court’s Order dated July 22, 2001, denying him any
right to ssek relief in this action against his former attor-

ney, RICHARD BORZOUYE, BESQ. of BORZOUYE LAW FIRM, P.C. (VAt-
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torney Borzouye”)] on the cgrounds that sal
professional corporation, in effect, abandened his and its

es to beth Plaintififs (i) by fail-~

(}

1:_,,!-

professional responsibilit
ing, when moving fcr leave to withdraw, 1o move by order to

show cause; [ii)} by failing, when moving for leave to with-

draw, to seek a stay of all procesedings during the pendency of
such motion; and {iiiy by failing to withdrew in the manner



Crder dated July 22, 2011, upon Plaintiffis bv & stated method
and within & stated time period, and by failing to aclt to pro-
tect and preserve both PFlaintiffs’ rights during all of that
Lime period; and

{5} an order permitiing RAKCISKY to serve and file {(A) a
Notice of Appeal, and/or (B} a motion for permission to appeal
to the Supreme Couri, Appellate Division, First Department,
from this Court’s Order dated September 15, 2011, authorizing
MARC JOHN RANDAZZA (“Attcrney Randazza”) to appear in this ac-
tion pro hao vice for dozens of Defendants after threatening

to instigate a criminal prosecuticn of Attorney Borzouye in

iy

California 1 e did not pay money to ¢ne or more entities

[

ted by Attorney Randaz

design
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a, thereby intimidating Attorney
Borzouye znd causing him to refuse to continue to represent
Plaintiffs, and, in turn, causing Plaintiffs to be deprived
not oniy of their chosen counsel but of any counsel, and caus-
ing RLF to be forced to withdraw from this action; and

{6} an order, to be made pursuant to CPLR 3217({(b), (&)

i ac-
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allowing RLE to withdraw, without prejudice, all cau

i)

Lion it has interposed in this action on the grounds tha
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wufficisnt resources Lo engagygs substi-

tute counsel admitzed to nractice law in the state of New York

o

to represent RLF ir this action at this time; (ii} they have

not found any attorney admitled to practice law in the state




of New York who is willing to represent RLF in this action on
a pro bono publice basis at this time; and (ii1i) RAKOFSKY is
not admitited Lo practicse law in the state of New York at this
time and 1s therelore not authorized Lo represent RLF in this
action at this time; and (B) allowing RARKCFSXY to omit alil
references, whether express or by the use of the expression
“et ano.’” or by the use of any similar exopression, to RLF in
the caption of papers te be served and/or filed in this action
on and after the date of the corder to be made hereon; and

{7 an order, ito ke made pursuant te CPLR 305(¢), 2001,
and 2.01(c;, (A} directing that the Summons, dated May 11,
2011, shalil be deemed corrected in three respecis, namely, (i}
to state that venue is passd upon the residence of RAKOFSKY in
New Yorkx County; {(1i; toc state that his residence address then
was and still is €7 Wall Street, Apt. 224G, Wew York, New York
10005; and {iii) to state that such Summons was flled by the
New York County Clerkx on May 11, 2011; znd (B} directing that
the so-called “Amended Summons,” dated May 16, 2011, to be
deemed corrected in four respects, namely, (i) tc state that
venue is pased upon the residence ¢f RAKOFSKY in New York
Countv: {ii} Lo state thalt his residence address then was and
still ds &7 Wall Streeit, Bpt. 24G, New York, New York 10G05;

1ii) to state that such “Amended Summons” was filed by the

Wew York Countyv Clerk on May 1%, 2011; and (iv) to deem the



label on said “Amended Summons” to be “Supplemenial Summons”;
all on the grounds thnat no Defendant has {i) cblected to the
sufficiency of the Summens or the so-called “Amended Summons”

.

or {ii) moved to strike either one or both of them; or {(1ii)
claimed that a substantial right has been prejudiced: or {(iv)
claimed any other legally cognizable prejudice; and that the

face of the Complaint and the Tace of the Amended Complaint be

decmed to state ithat they were filed by the New York County
Clerk on May 11, 2011, and May 16, 2011, respectively, for the

same reasons; and
{8} an order, to be made pursuant to CPLR 305(ci, 3C6{a},
2001, and 2101{c}, deeming the expression “Suppliemental Sum-
mons” to be substituted in every affidavit of service filed
with respect to the service c¢f a paper labsled “Amended Sum-
mons” on the grounds that no Defendant has (1) objected to the
sufficiency of such proof of service; or {(ii) moved to strike
such prooi of service; » {(iii) eclaimed that & subsitantial
right has been preiudiced; or {(iv} claimed any other legally
cognizable prejudice; and
(87 an order, to ke made pursuant to CPLR 3217 (k) and
{c), vermitting RAKCFSKY tq voluntarily discontinue all causes
of mction he has interposed against MARTHA SPERRY, INDIVIDUAL-
LY; (R} THE MARTHA SPERRY DAILY; (C) ADVANTAGE ADVOCATES; (D)

LCRIL D., PALMIERI, INDIVIDUALLY; (E) PALMIERI LAW; (F) HESLEP
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HACKERSON with preijudice; and

(10} an order, to be made pursuant to CPLR 306-b, sxtend-
ing indefinitely the time for RAKOFSKY fto effect service of
(A} copies of the original Summons, the so-called “Amended
Summons,” and & nev Supplemental Summons, and {B) copies of
the original Complaint, the Amended Compliaint, and the Second

a

i, and to cause proci of service of such pa-

3

Amended Complai

-

63

pers Lo ke filed by the New York County Clerk {i} on the
ground that good cause has been shown and/or (ii) in the in-
terest of justice, 2ll because some Defendants, namely “BANNI-
NATION.COM. ,” “J-DOG,” “JOHN DOE NOC. 1,7 “JOHN DCE # 2,” “RE-
STORING DIGNITY T0 THE LAW,” and “TARRANT 84," are, in effect,

anonymous users of the Internet and/oxr the World Wide Web, and

thevy have nob velf besan identified and located for purposes of
Y Y pury

1]
4

rh

Sars

0
@

of process, despite duly dilligent effcrts by or on be-

5

alf of RAXOFSKY; and

Q

(11) an order, to be made pursuant to CFLR €301, granting

.
Ty
e

P
o

temporary restraining order against new Defendant GOO-
GLE, INC. pending an Immediate hearing of the relevant parts
of this wmetiocon, and, upon the determination of the relevant
parts of this motion, (B) a preliminary injunction, against

new Defendant GOOGLE, INC., which 13 %o be added as an addi-

ticnal Defendant in this sction in the proposed Sscond BAmended



Complaint, because it has refused to preserve certain informa-—
tion in the absence of a formal Court grder, and preventing
GOOGLE, INC. from spoliating any evidence within its posses-
sion, custody, and/or control that will or may help RAKOFSKY
to identify individuals and/or business entities who have done
pusiness ancnymously on the Internet and the ¥World ¥Wide Web,

and who have, as a conseguence of such anonymity, not vet been

[
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served with process in this act
{22) an crdexr, to be made in the discretion of the Court
pursuant te CPLR 2004, extending the time for RAKOFSKY to
serve additilonal copies of papers by first class mail or pri-
ority mail {depending upon the weight of the envelope or cthex
package} upcn one or more clients represented by Attorney Ran-
dazza 1ii (A} they are found to have been entitled to such ad-
diticnal service, and {B) they are found to have not received
such additional service; and
Sufficient cause therefor having been =&Z» to the satisfac-
tion of this Court, it is

ORDERED that pending the initizl hearing of this motion, De-

%‘“h

endant GOOCGLE, INC. is temporarily restrained from spoliiating any
evidence within its possession, custedy, and/or control pertaining
to the true identities, _O”athnS, and addresses of the individuals
and/or entities that d4did and/or do business on the Internet and/or

the World Wide ¥Web under the assumed or ficrtitious names “BANNINA-



TIONLCOM.,” ™J-D0G, 7 “JOHN DCE NOG. 1,” “JOHN DCE # 2,” “RESTORING

o

DIGNITY TC THE LAW,” and “TARRANT E4,”; and sufficient reason

therefor having been shown o Lhe satisfacticon of this Court,

[

- LET service ¢f copies of this Order to Show Cause and all sup-

porting papers upon which it has been made upon (1} all Defendants
who have appeared in fhis action; {2) z2ll Defendants who have been
granted an extension of time Lo appear in this action; (3) GCOGLE,
INC.; and {4; RICHARD BORZOUYE, ESQ. and BORZOUYE LAW FIRM, P.C.
{onie set of papers only) be deemed sufficient and timely notice of
this application 1f served by Express Mail service from the Unitea
States Postal Service no later than December  , 2011; and it is

ORDERED that Plaintiffs shall file proof of such service on
GOOGLE, INC. no later than December  , 2011, and proocf of such
saervice on all other parties and others who must be served no latex
than January  , 2012Z2; and it is further

ORDERED that this Court will hear the maitter of the relief re-

guested against GOOGLE, INC. at the New York County Courthouse, 60

Cenbtre Street, New York, HNew York, in IAS Part 17, in Courtrcom

, Cn January , 2012, at a.m. or as scon thereafter as

such matter can be heard by the Court; and it is further

ORDERED that if GCOGLE, INC. elects to serve answering papers
in opposition to this motion it shall serve the same upon RARKOFSKY

at 67 Wall Btreet, Apt. Z4G, New York, New York 10005, by Express

Mail service from the Unifted States Postal Service or any other

-10-
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overnight delivery service no later than January _ ;. 2012; and it

{

is further
ORDERED that GOOGLE, INC. shall file proof of such service no
later than January _ , 2012, at a.m.; and it is Zfurther
ORDERED that al1i other parties and all others who elect to
serve answering papers in oppositicn to this motion shall serve the
same upon RBKOFSKY at €7 Wall Street, Apt. 24G, New York, New York

oy [

10008, by Express Mall service from the United States Postal Sexrv-

n

ice or any other overnight delivery service no later than January
¢ 2012; and it 1s further

ORDERED thzt all other parties and all c¢thers who elect to
zerve answering papers in opposition to this motion shall file the
same with proof of such service no later than Janvary _  , 2012;
and it is furtherxr

ORDERED that RAKCOFSKY may serve reply papers, 1if so advised,
upen all parties and all others whe elect fLo serve answering papers
in oppesition to this motion by Express Mail service from the Unit-
= States Postal Sexrvice or any other overnight delivery service no
later than February , 201Z; anad it is further

ORDERED that RAKOFSKY she
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proof of such service no later than February = , 2012; znd 1t is
further
ORDERED thal any party whe has made a motion To dismiss all or

any part of this action may rest on such motion or serve, in the

-11-



manner set forth above for answeéring papers on this moticn, and
file a substitute motion with prooi of service no later than Janu-
ary _ , 2012; and it is further

ORDERED that RAKOFSKY may, 1f so advised, serve answering pa-
perg in oppeosition to ohe or more Cr all such motions, in the man-
ner set forth for answering papers on this motion, no later than
March _ , 2012; and it is further

ORDERED that Plaintiffs shall file proof of such service no
iafer than March _ , 2012; and it is further

ORDERED thal any party who has macde a motion to dismiss all or
any part of this motion or who serves a substitute motion or who
serves & new motion, may serve, in the manner set forth above for
answering papers on this moltiocn, reply papers on such motion by
April _, 2012; and it 1is further

ORDERED that any party who has made a motion to dismiss all ox
any part of this motion or who serves a substitute motion or who
serves a new motion shall file all such reply papers with procf of
such service ne later than April . 2012; and it is further

ORDERED that in light of the large number of parties and the
complexlities of this action, this Court will entertain cral argu-
ment on all issues other than those which pertain sclely to GOOGLE,

INC. on , 2012, at a.m., or as soon thereafter

as this matter can be heard by this Court; and it is further



ORDERED that the stay granted in this Court’s Order dated July

herein; and it

59C- ' ORDERED that

further

lifted and dissclved solely as set forth
Y

except as lifted and dissolved herein, such stay
shall otherwise remain in full force and effect pending further Or-

der of this Court and Lhe expiration of ten (10} additional days

thereafiter.

Orat Argument
Directed

J5C

_13_.

ENTER :

HON. EMILY JANE GOCDMAN

(EMILY JANE GOODMAN



SUPREME COURT OF THE STATE OF NEW YORK
CCUNTY QF KEW YOREK

_____________________________________ X
JOSEPH RAKOFSKY, et ano., : Index MNo. 105573-2011
Plaintiffs, 1 AFFIDAVIT IN SUPPORT
~against- :  ASSIGNED JUSTICE:
:  EMILY JANE GOODMAN
THE WASHINGTOW PO3T COMPANY, : ’
et al., : IAS PART 17
Defendants :
________________________________________ X

STATE OF NEW YORK
85.1¢

R

CCUNTY OF NEW YORK

JOSEPH RAKCQFEKY, being duly sworn, deposes and savs:

P

1. I am the principal Plaintiff in this actic At all times

- . a

mentioned I have resided in New York County at 67 Wall Street, Apt.
243G, New York, New York 10005.

2. RAXOFSKY LAW FIRM, B.C. (“RLF”) is & professional service
corporation organized under the laws of New Jersey, with a place of
business at 4400 U.S. Route 9, Freehold, New Jersey 07728. RLF is
also a Plaintiff in this action at this time, bubt its involvement
irn this action is about Lo ke voluntarily discontinued {without
prejudice;} .

3. I a& the sole shareholder in RLE

4, I make this zffidavit in support of my application for the

issuance of the foregoing proposed order tc show cause and for the



93]

ubstantive relisf reguested therein. On December 20, 2011, this
Court notified the parties that it has extended z stay {(previousl

granted) to March 9, 2012. <the dates for responses to this motion

S_...‘

nd for responses to the proposed Second Amended Complaint {Exh.
Y671 should be set accordingly in the proposed order toc show cause.

This Court should also bear in mind that the first false and libel-
ous utterance was pubklished by The ¥Washington Post on April 1,

2011, and that applicable Statutes of Limitations of Limitations

will begin to expire on April 1, 2012. The lone exception is my

application for immediate injunctive relief against new Defendant
GOOCLE, INLC. (“Google”) {see final cause of action in Exhibit &7}

to prevent spoliation of critical evidence in Google’s possession,
custody, and/or control (it has advised me that it will not pre-
serve such evidence in the absence of & formal Court Order).

EXECUTIVE SUMMARY OF THE
GENESIS OF THIS ACTION

5. Earlier this vear RLF and I undertook to represent a man

]

=ccused of varicus criminal acts, including a homicide, in the Dis-
trict of Columbia.

6. RLF and I associated with SHERLOCK GRIGSRBY, ESQ., who is
an exparienced attorney admittéd.to practice law in the District of
Columbia, with offices at 601 Fennsvivania Ave., N.W., Suite %00,
Washington DEC' 20004,

7. I was admitted to practice law in the District of Columbia

pro hac vice for the purposes of that case.

-7
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8. Difficulties, inciuding a conflici with my c¢lient, led me
to ask the trial dudge to aliow me to withdraw from that reprasen-
taticon.

4. With my client’s consent, the District of Columbia Court
allowed me to withdraw, declared a mistrial, arnd directed a new
trial with new defense counsel in my place.

10. On April 1, 2011, The Washington Post pubklished a story

R R =

of and concerning” RLF

1

concerning that case. Paris of that story
and “of and concerning” me were false and libelous, and they have
inflicted great perscnal and professional damage upon RLF and upon
me.

The story “spread like wildfire” on the Internet anag the

)
Y

Worid Wide Web, with some individuals and entities re-posting the

original Washinogton Post article, and others embellishing that ar-
ticle with libelous commentary “of and concerning” RLE and “of and

concerning” me.

12. At the outset, RICHARD BORZOUYE, ESQ. of BORZOUYE LAW
FIRM, P.C., 14 Wall Street, 20th Floor, New York, New York 10005,
(“Attorney Borzouye’”}, represgmted RLF and me in this action,

13. As I explain more fully below, Attorney Borzcuye was
threatened by an out-of-state attorney to a point at which he be-~
came sc intimidated that he scught and obtained leave to withdraw

from his representation.



EXHIBITS

14. A copy of the origiral Summeong in this action, which was
signed by Attorney Borzouyve and which was filed by the New York
County Clerx on May 11, 2011, is submitted as Exhibit ®1.7

153. A copy of the original Complaint in_this action, whnich
was signed by Attorney Borzouye and which was filed by the New York
County Clerk on May 11, 2011, is submitted as Exhibit “2.7 The
first cause of action began in paragraph 77 on page 14, and was for
defamation by libel. The second cause of action began in paragraph

185 on pages 63-¢4, and was for viclation of New York Civil Rights

Law §% 50-51. Thz demand for relief began in paragraph 188 on page

16, & copy of the so-cailed “Emended Summonrs” in this action,
which was signed by Attorney RBorzouve, which shculd have been la-
beled “Supplemental Summons,” and which was filed by the New York
County Clerk on May 16, 2011, is submitted as Exhibit “3.” This
was just five (5) days after this action was commenced (see 99 14-
15, above).

17, A copy of the Emended Complaint in this action, which was

a matter of right pﬁrsuant to CPLR 3025(a}, which was

issued as
signad by Attorney Borzouye, and which was filed by the New York

County Clerk cn May 16, 2011, is submitted as Exhibkit “4.7 Again,

ot

his was Just five (5) days after this action was commenced (see 99

ot

4-15, above), The first cause of action began in paragraph 84 on

~ 4~



page 15 and was for defamation by libel. The second cause of ac-
tion began in paragraph 195 on page €6 and was for intenticnal in-

cause of acticn

jo3

flicticn of severe emotional distress. The thir
pegan in paragraph 208 on pages 72-73 and was for intentional in-
terference with contract. The fourth cause of action began in par-
agraph 214 on page 74 and was for wiclation of New York Civil
Rights Law §8% 50-51. The demand for relief began in paragraph 217
on page 74.

18, The caplticn of the so-called “Amended Summons” {Exh. ™37}
and the caption o the Bmended Complaint {(Exh. “4”7) added seven (7)
new Defendants who were not namsed in the original Summons (Exh.
“17) and who wers nct named in the original Cemplazint (Exh. “27).
Thevy are: {RYy BCCELA, INC.; (B) AVVO CORPCRATION,; {(C) COLIN SAMU-
ELS; (D) JOSHUA KING; (E) XRALVET & VOGEL, LLP; (F) NATHANIEL BUR-—
NEY: and {G) TEE BURNEY LAW FIRM, LLC, Puiting aside the fact that
the so-called “Amended Summons” (Exh. "37) should have been labeled
“Supplemental Summons” to add the new Defendants {CPLR 305[alj},
joinder of the seven additicnal Defendants was proper: There was
no order of the Court authcri;;ng such joinder (CZPLR 305{z1}; and
there was no stipulation signed by ail parties authorizing such
joinder; but the Amended Complaint (Bxh. “4”) was filed on May 16,

2011, Sust five (5) dayvs after the original Complaint (Exh. “27)

Lt

was filled con May 11, 2011 (CPLR 3(5[al, 1003}.



18, A copy of a propcsad Supplemental Sumrcns to add fifteen
{15} additional Deferdants is submitted as Plaintiffs’ Exhibit “6.7
20. rursuant ﬁo CPLR 3025(b), & copy of a prcpesed Second
amended Complaint (A) to add fifteen (135) additional Defendants;

{#) to separately state and number [(CPLR 3014) each libelous utter-

¥

ance as a separate cause of action; (C} to add and separately state

o
“

and number {(CPLR 3014) each cause of action for injuricus falsehood

s a separate cause of acticn; (D) to restate the cause of action

3

for intenticnal infliction of severe smotional distress in certain
respects; {E) tLo restate the cause of action for intentional inter-

ference with contract in certain respects; (F) to restate the cause

Py

of acticn for vieclation of Civil Rights Law §8 530-51 in certain re-
spects; (G) to add a new cause of action for prima facie tort based
on “cyber-bullying” or “mobbing”; (H) allows Rakofsky to discontin-

£z

uz, without prejudice, all causes of acticon for prior restraint of
further publication and re-publication; (I) to add a new cause of
action against new Defendant Google for injunctive relief to pre-
vent spoliation of criticgal evidence; and (J) to restate the ad
dampuml clause to clarify the relief reguested on each cause of ac-
ion, 1s submitted as Exhibit »6.7
WITHDRAWAL OF FPLAINTIFFS’ COUNSEL AND STAY

21. Attorney Randazza stated toc Attorney Borzouye that he

represents d&zens of parties named as Defendants in this action;

that he intended to move for admission pro hac vice, and that he



was preparing te file criminal charges against Attorney Borzouye
for alleged viclations of cne or more California anti-wiretapplng
laws. Randaszza threatensad Borzouve because Borzouye permitted me
to listen to his televhone conversation with Randazza without dis-
closing to Randazza that I was on the phone. We did this because
countless people were calling and emailing me, and we had no idea
who Attorney Randazza was. I listened to protect our case.

22. Atfornev Randazza told Attornsy Borzouye that he would
withdraw that threat if Attorney Borzouye were to pay money to one
of geveral specified entities.

23. On oy apout June 13, Z01l, Attcrney Borzouye moved for
leave to withdraw from his representation of RLF and me.

Z4. That motion was not made by order to show cause and did

not seek an immediate stav of all proceedings.

25. Various Defendants crposed that motion; RLF and I did not

THE STAY
26, Although Attorney Borzouye did not obtaln a temporary
stay when he made his motion for leave to withdraw from his repre-
csentation, this Court’s Order .dated July 22, 2011, determining his
motion contained a stay of all proceedings herein, except that RLF
and I were permitted to tender prooi of service of the original
Summons (Exh. "1}, the original Complaint (Exh. “27), the so-

called “Amended Summeons” (Exh. 37}, and the Amended Complaint

—F =




(Exb. “47) to the New York County Clerk for f£iling (which we then
did). & copy of the July 22, 2011, Order is subnitted as Exhibit
wey o

27. I do not know whether Attorney Borzcuye served copies of
the Juiy 22, 2011, Order upon all Defendants in the manner and
within the time limit provided therein. I do know that he did not
serve that Order upon RLY and upon me in the manner and within the
time limit providsed therein.

28. Netwithstanding the facts set forth in paragraph 27,

above, 1 treat the stay as binding and as in full force and effect.

¥y

‘or such reasons, the first paragraph of the proposed order to show

cause addresses the stay and asks this Court to modify it to allow

i-h

me to proceed with the balaznce of this application at this time.
2%. Given the number of Defendants named in this action, the

complexity of this case, and the short Statutes of Linitations ap-

plicable to defamaticn and other intentional torts I musgst make this

application at this time.

SECOND PARAGRAPH OF PROPOSED
ORDER TO SHOW CAUSE

30. The primary purpcese of the second paragraph of the pro-
posed order to show cause is Lo allow me to proceed, pursuant to

CPLR 305{(a) gnd 30255}, with a new Supplemental Summons {Exh. “57)

{1

nd a Second Amended Complaint {Exh. “g§7}.



31, This relief is necessary f{or three reasons. One relates
to Thne Washington Post; one relates to the joinder of additional
pDefendants; and one relates to better statement of my causes ¢f ac~
tion.

32.  On or about July 25, 2011, 1 was advised by EKEVIN T.
BAINE, E3Q. and CHETAN PATIL, ESG., counsel at THE WASHINGTON FOST
COMPANY, Thabt it was improper for RLF and for me {o name “THE WASH-
INGTON POST COMPANY” as a Defendant in this acticn beceause it is
merely a holding company; that the correct Defendant’s name is THE
WASHINGTON POST, LLC; and that they would not consent to a substi-
tution cof the correct party for the incerrect party. Thus, I must
formally add the correct party as an additional Defendant. T wilil
discontinue this action against the incorrect party after all nec-
essary steps are accomplished.

33. Unfortunately for RLF and for me, after the Amended Com-
plaint (8xh. “47) was filed by the New York County Clerk on May 16,
2011, additional persons and entities published false and libeious
matter “of and concerning” RLE and “of and concerning” me on the
Internet and the World Wide Web. I need to add them as additional
Defendants as well.

34. Although I was unable to secure the services of a substi-
tute attorney-of~record in Attorney Borzouye's place, either on a

fee basis or a pro bono publico basis, I was able to obtain some



legal advice concerning my pleading from attorneys who have more
experience Lhan I do.

35, The propcsed Second Amended Complaint (Exh., 67} address-
es varicus technical matters. For example, 1t cbheys the part of
CPLR 3014 which directs that separate causes of action shall ke

. . =
separatel

v stated and numbered. Now, only the Defendant or Defend-

ants who published a particular defamatcry statement must answer

36. Similarly, T have added causes of action for igjurious
falseheod, and I have separately stated them and numbered them,
Just as I have with the causes of action for libel.

7. Because I am net admitted to practice law in New York, I
cannot repvresent RLF at this time. The Second Amended Complaint
deletes the reference to RLF from the caption, and deletes and dis~
continues {CPLR 3217({>b}), without prejudice, all causes of action
previcusly interposed by RLF. The “without prejudice” aspect of

*

this re

l....l

ief is consistent with CPLR 3Z17({(b} zand [(c), and preserves
RLF’'s ability to interpose those causes of action in a new action
if it becomes able to retain counsel before the Statutes of Limita-
tions applicable to its causes oi action expire.

38, Google presents a unique problem. It has refused Lo pre-
serve information in its possession, custody, and/or contrel in the
absence of a'formal court order. T need that information to iden-

tify, locate, and serve a numbexr of Defendants who are anonymous

-10-



users of the Internet and the Weorld Wide Web. I understand that I
cannot obtain temporary and preliminary injunctive zrelief (CPLR
6301) unless I state a cause of action for permanent injunctive re-
lief. The proposed Seccond Amended Complaint (Exh. “6%) addresses
this, too {(last csuse of action).

39. The proposszd Second Amended Complaint {Exh. “&%) also
clarifises the causes of acticn for intentional infliction of severe
emotional distress, intenticnal interference with contract, viola-
tion of Civil Rights Law §§% 50 and 51, and adds a new cause of ac-
tien for nrima facle tort. It alsc clarifies the ad damnum clause.

rithdraws all applications for pricr restraints against

I
N
Y
I'“'
*—.}
b
2t

additional publications and republications.

THIRD PARAGRAPH OF PROPOSED
ORDER TO SHOW CAUSE

43. On September 15, 2011, parties who chose tc do sc ap-
peared bafore this Court on the return date of Attorney Randazza's
moticon for admission pro hac vice. This Court granted that motion

nd a copy of its Order is submitted as Exhibit “8.”7

41. On the same cccasion, this Court fixed a briefing sched-
ule for motions Lo dismiss made by various Defendants. Approval of
the Second Amended Complaint {(Exh. “67}) will entitle those Defend-
ants who have pending motions to resti on those motions, hbut they
should be afforded an opportunity teo withdraw those motions, and to

serve and file substitute motions if they deem themselves advised

o
&

do so.



A

7. That makes necessary the establishment of a new briefing
schedule. The provisions for service and filing of papers in the
proposed order to show cause are designed to address this issue.

Dates must be set for two purposes: {A} one 1s a schedule for the

service and filing of papers on this motion; and (B) the cother is

&2

a schedule for the service and f£iling of papers on metions to dis-
miss, whether already pending or new. New motions will probably

some may be substitute motions made

L—

fall intc two caltegories: (1
by Detfendants who have already made motions to dismiss and wish to
serve substitute motions; and (ii) and some may be initial motions
made by nawly doinad addiilonal Defendants.

FPOURTH PARAGRAPH OF PROPOSED
ORDER TO SHOW CAUSE

N

3. I believe that Attorney Borzouye failed to take all nec-
assary steps to protect RLF and me when he decided that he wanted
to terminate his representation and withdraw. I prepared and ten-
dered to this Court a proposed order to show cause on that subject,
but this Court was o0f the view that I canrnot seek relief against
Nim in this action because he i1s nob a2 partvy to this action, and so
it declined to issue that provosed order Lo show cause,

44, I uncerstand that attorneys who have appeared on behalf
of litigants, and certain others, can be non-party respondenis un-

der certain tircumstances. I cannct take steps Lo zppeal as of
iy

(]
'Tj

right or to move for permission to appeal from the July 22, 2011,

_12_



Order (Exh. ™77”) unliess this Court 1ifts and dissclives so much of
the stay as prevents that.

¥IFTH PARAGRAPH OF PROPOSED
CRDER TO SHOW CAUSE

453. It is a privilege, nct a right, for an out-of-state at-
torney to appear in a New York Court pro hac vice. Bittorney Ran-
dezza demonstrated —- by threatening to instigate a criminal prase-
cuticn of Attorney Borzouye in California —-- that he is not fit to
appear pro hac vice for dezens oI Defendants, or even one Defend-
ant. Rule 2.4(e} of the Rules of Prciessional Conduct carries for-
ward former DR 7-105 unchanged. The current Rule provides as fol-
iows: TR lawyer shall nct * ¥ * (e} present, participate in pre-

senting, or threaten fLc present criminsl charges solely to obtain

b

advantage in a civil matter.” Plainly, Aitorney Randazza ob-

&1

4 x

ried a distinct advantage for dozens of Defendants by intimidat-

3.

—
(9%

]

=

ing Attorney Borzouve to the point at which he guit and left both

1

RLF and me “high and dry.”

b

46. I cannoct take steps to appeal as of right or to move for
permission to appeal from the September 1%, 2011, Order (Exh. “87)
unless this Court 1ifts and dissolves so much of the stay as pre-
_vents that.

SIXTH PARAGRAPH OF PROPOSED
ORDER TO SHOW CAUSE

47. This part of the proposed order toe show cause is sinple.

It provides for the removal of RLF from the caption of this action

I.....l
£
{



and for the voluntary discontinuance of its causes of action, with-
out prejudice, so that they can be brought again if circumstances
change and I find an attorney who will represent it.

SEVENTH PARAGRAPH OF PROPOSED
ORDER TO SHOW CAUSE

48. This part of the proposed order to show cause is also not
complex. The original Summons {(Exh. “1”) and the so-called “Amend-
ed Summons” {Exh. “37”) have three identical deficiencies. The 50—
called “Amended Summons” {Exh. “3”) also has a fourth deficiency.
None of these irreqularities and omissicons is Jurisdictional; all
of them are subiect tc repair or being disregarded; and no Defend-
art has complained about any of them,

£9. First, the original Summens (Exh. “"17") and the so-called
“Amended Summons” (Exh. “37) failed to state that the basis of
venue in New York County is my residence in New York County at all
times material to this case. Second, both of those papers feailed
to state that my residence address in New York County has been 67
Wall Street, Apt. 24G, New York, New York 10005, at all times
material to this case. Third, both of those papers failed to state
the date on which they were filed by the New York County Clerk. It
was May 11, 2001, for the original Summons (Exh. “17), and it was
Mey 1€, 2011, for the so-called “Bmended Summons” (Exh. *37) .

50, The statement of the nature (CPLR 2101[(c]) of the so-
called “Amended Summons” (Exh. “37) should have been “Supplemental

Summons.,”

L L I N



The faces of the Complaint {(Exh. “27) and the face of the

o
t i3

Amended Complaint (Exh. “47) should be deemed toc state that they
were filed by the New York County Clerk on May 11, 2011, and May
16, 2011, respectively, for the same reasons.

5Z2. No Defendant has complained about any of these irregular-
ities and omissions. They should be deemed corrected and/or disre-
garded {CPLR 3053ic], 2001).

EIGCHTH PARAGRAPH OF PRCOPOSED
ORDER TO SHOW CAUSE

53. This part of the proposed crder to show cause is also not
complex, and it is directly related to the sixth and seventh parts
thereof. It seeks coordinated correction of proof of service of
papers erronecusly labeled “Amended Summeons” when they should have
b@éﬂ labeled “Supplemental Summons.”

54, Thus, this part of the oxder to show cause seeks an or-
der, to be made pursuant to CPLR 305{(c}, 3G6{a), 2001, ancd 2101 (¢),
deeming the expression “Supplemental Summons” to be substituted in
every affidevit of service filed with respect to the service of a
paper labeled “Amended 3Summons” on the grounds that no Defendant
has (i) objected to the suffidiency of such proocf of service: or
(ii) moved to strike such proof of service; or (iii} claimed that

a substantial right hae been prejudiced; or {(iv) claimed any other

legally cognizable prejudice.



NINTH PARAGRAFPH OF PROPOSED
ORDER TO SHOW CAUSE

55. This, too, is not a complex element of my application.
I am williing to voluntarily discontinue all causes of action T have
~interposed agzinst (&) MARTHA SPERRY, INDIVIDUALLY,; (B} THE MARTHA
SPERRY DAILY; (C)} ADVANTAGE ADVOCATES; (D) LORI D, PALMIERY, INDI-
VIDUALLY; (&) PALMIERI LAW; (F) HESLEP? & ASSOCIATES; (G) UNIVERSITY
OF 8T. THOMAS SCHCOL CF LAW; ang {H) DEBORAH K, HACKERSON -- with
prejudice.

TENTH PARAGRAPH OF PROPOSED
CRDER TO SHOW CAUSE

56. This reguest for relief stems from the fact that some De-
fendants have committed torts anonymousiy. Their anonymity has
made service of process upon them impossible, despite duly diligent
afferts. This dovetails with the scinder of Google arnd the reguest
for orders temporarily, preliminarily, and permanently forbiading
Google to destroy material evidence pertaining to such parties who

have been ancnymousg users of the Internet and the World Wide Web.

I regquire a supstanbtial, and, indeed, indefinite extension of time
to track down these individuzsls and/or entities sc that service of

process may be effected (CPLR 306-b). The foregcing constitutes
good cause shown and/or (i1} the interest of Jjustice within the

meaning of the statute.

...}_6._



ELEVENTH PARAGRAPH CF PROPOSED
ORDER TQ SEOW CAUSE

57. This part of the proposed order to show cause pertains to
prcposed new Defendant Google. Unfortunately, Google has refused
to preserve information that will or may enable me to determine the
identities and lccations of the anonymous Defendants.

TWELFTH PARAGRAPH OF PROPOSED
ORDER TO SHOW CAUSE

58. Attcornsy Randazza represents ERIC TURKEWITZ, THE TURRE-
WITZ LAW FIRM, SCOTT GREENFIELD, SIMPLEZ JUSTICE NY, LLC, BLOG.SIM-
PLEJUSTICE.US, KRAVET & VOGEL, LLP, CAROLYN ELEFANT, MYSHINGLE.COM,
MARK BENNETT, BENNETT AND BENNETT, ERIC L. MAYER, ERIC L. MAYER,

ATTORNEY-AT-LAW, NATHANIEL BURNEY, TEE BURNEY LAW FIRM, LLC, JOSH

[

KING, AVVO, INC., JEFF GAMSO, GEORGE M. WALLACE, WALLACE, BROWN &
SCHWART?, “TARRANTS4,” BANNED VENTURES BANNI, BRIAN L. TANNEBAUM,
TANNEBAUM WEISS, COLIN SAMUELS, ACCELA, INC., CRIME AND FEDERALISM,
“JOHN DOE” #1, ANTONIN T. PRIBETIC, STEINBERG MORTON, ELIE MYSTEL,
ABOVETHELAW.COM, BREAKING MEDIA, LLC, DAVID C. WELLS AND DAVID C.
WELLS, F.C.

59 . He has asserted that one or more cof theses Defendants was
entitled to receive additicnal copies of papers by mail and that
they did not receive such additicnal copies of papers by mail.

60. I do not know whether either part of that proposition is
true, I am, however, willing to serve additional copies of papers

by mail if this Court (A) finds that any such Defendant was enti-

_1'?_
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tled to additional copies of papers by mail, and ({B) did not re-
ceive such additional copies by mail, and if this Court will extend
rhe time for me to do so {CPLR 2004). It should alsc allow me Lo
file proof of guch additional service.
TECHNICAL MATTERS

‘/// 61. HNo pricr application has been made to this Court or any
other Court for any of the reliel requested herein or any similar
relief except as is revealed in this affidavit.

672. In view of the complexity of this matter, I request leave

to settle an order following the announcement of this Court’s deci-
£3. A stamped, self-addressed envelope (“SASE”) is supmitted

64. My fax nurber is (212) 618-1705. The Court may use this
number to furnish to me a copy of this order to show cause in the
form in which it is issued by this Court,

5. Tn setting the dates in the order to show cause, I ask
this Court to bear in mind the magnitude of the papers and the

large number of sets of papers I must prepare and serve. in view

ct
ot
oy
ol

ot
0

of the fact oogle is entitled to a prompt hearing on the tem~

porary restrdining order, the papers should be served upon it

-18-



forthwith, but there should be additiconal time for me te accomplish

service on the many remaining Defendants.

(bt bl

‘(7)32?1{ RAKOFSKY U

v ha
b day of De

Sworn to bhefore me on this
) ¥

0 {d

YONATAN SUSSMAN
Notary Pubiic; State of New York
Mo. 118L8113687
Cualified in Cyeens County
Cenificate Filed i Mew York Sounty
Commission Expites August 2, 2012
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

___________ — e v ..X

JOSEFH RAKOFSKY, et ano. INDEX NG, 10557372011

Plaintiffs,
-against- SUPPLEMENTAL
: AFFIDAVIT

THE WASHINGTON POST COMPANY, et al.
Defendants.

__________________________________________ - X

STATE OF NEW YORK )
) SS:

COUNTY OF NEW YORK )

JOSEPH RAKOFSKY, being duly sworn, deposes and says:

1. Tam the plaintiff in the above-entitled action and have knowledge of the facts of this case.

2. 1make this affidavit in support of plaintiff’s order to show cause. The averments set forth in this affidavit are

true to the best of my knowledge, information and belief.
3. On December 22, 2011, 1 gave notice to Google, Inc., by electronic mail,

that T have submitted an order to show cause to this Court and am seeking a temporary restraining order pending a

hearing on a preliminary injunction, specifically because

Google, Inc. has expressly refused to preserve the information I seek unless I can obtain a Court Order.

Respectiully Smeittii\’/

J osef;h ﬂakofsky, quﬂ

Dated: New York, New York {
December 23, 2011
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{Appearing pro s¢)
4400 US-9
Freehold, NJY 07728
Bar: 03446-2009
Tel: (R77) 401-1529
l% Fax: (212) 618-1705
| JosephRakofsky@gmail.com

Sworn to before me on the
2 2, day of December, 2011

%/Mrﬁ%é

HERMAN FOGAH
Notary Public, State of New York
Gualified it Gueens County
Reg. Mo 01706214378
wm@w‘wﬁ@@s&z’ e o




