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March 13, 2013
Dear Judge Hagler,

First, thank you for presiding over this case. | know that it can't be easy and am grateful to Your
Honor for Your Honor's effort.

At the end of our hearing on February 25, 2013, Your Honor stated, "I know I have the other
motions that I haven't been able to get to..." (see Exhibit 11, Page 29, Line 16). I realized then that
many of the facts and important aspects of our case may have gone unnoticed by Your Honor or may
not have appeared significant to Your Honor because Your Honor did not have an opportunity to read
our Opposition documents and other materials. Therefore, 1 will very succinctly explain the most basic
arguments at this time that, respectfully, Your Honor should consider before deciding the ABA's
unbelievably specious motions to dismiss and for sanctions. (That said, there is much very important
material that is already in the record, which is already in Your Honor's possession, including many
Exhibits evidencing certain defendants' publications, such as "Nazis killed millions of Jews...How can
something that feels so right be wrong?" (in a section of an Internet website entitled "Joseph
Rakofsky," close to a photograph of me and an elderly relative wearing yarmulkes, which was copied
from my personal and private Facebook page without my consent), etc.) See Exhibit 12.

Further, on February 25th, Your Honor indicated that Your Honor was proceeding under a
grave misunderstanding of the relevant facts. When Mr. Goldsmith stated that a conflict between me
and my client precipitated the mistrial, Your Honor stated, "The transcript spoke otherwise. That's not
what Judge Jackson said." (see Exhibit 11, page 14, line 25.) However, we have included as Exhibits to
each and every Opposition document (that, respectfully, Your Honor has "not been able to get to") the
entire transcript for Thursday, March 31, 2011, and pointed out that Judge Jackson stated "[T]here
appears to be a conflict that has arisen between counsel and the defendant...[This is not an issue of
manifest necessity (emphasis added)... ..I'm inclined to grant a mistrial, but I want [Mr. Rakofsky's
client] to sleep on it overnight." Judge Jackson said this on Thursday, March 31, 2011, and later again
on the next day. On Friday, April 1, 2011, Judge Jackson stated, “Let me say that this arose in the
context of counsel, Mr. Rakofsky, approaching the bench and indicating that there was a conflict that
had arisen between he and Mr. Deaner. Mr. Deaner, when I acquired of him, indicated that there was,
indeed a conflict between he and Mr. Rakofsky. Mr. Rakofsky actually asked to withdraw mid-trial...”

The fact is, Mr. Goldsmith's statement to Your Honor on February 25th is precisely what Judge
Jackson said. As Your Honor will discover when Your Honor reads the Opposition documents and the
transcripts attached thereto, there was never any criticism of me by Judge Jackson about my
performance or about anything pertaining to me when Judge Jackson expressly stated in open court that
there was a conflict between me and my client on the record and that, because of the conflict, he was
inclined to declare a mistrial. There was never any discussion of my having done anything that might
have raised ethical issues, which I never did; as Your Honor will discover when Your Honor reads the
Opposition documents and the Exhibits attached thereto, the complaint, which was filed by and
thoroughly investigated by the D.C. Bar Counsel as a result of their reading the defamatory
publications concerning me in the media, was dismissed and the individual who made the allegation
was punished for having made it. As any reasonable fact-finder would conclude, my motion to
withdraw as counsel on Thursday, March 31, 2011, solely because of a conflict that existed between
me and my client, caused the mistrial and it is clearly on the record and in the transcript and already in
Your Honor's possession. Respectfully, it's really that easy.



The ABA's motion for sanctions against Plaintiffs and their counsel is founded upon what it
argues as the “truth” of their publication, which is posited upon statements Judge Jackson made on
Friday, April 1, 2011, concerning my performance in the brief portion of the Deaner trial that preceded
the events that resulted in its ending in a mistrial. [ts motion misconceives what it was in the ABA
publication and it assumes incorrectly that the defamation alleged by Plaintiffs results from Judge
Jackson's statements that I performed poorly in the brief. It is not the fact that Judge Jackson stated that
I performed poorly in the portion of the trial of the events that gave rise to the mistrial. That is assumed
in every lawyer's first trial, which the Deaner case was for me, as [ proclaimed to the jury in my
opening statement. The gravamen of Plaintiffs' complaint is that the ABA published that my “poor
performance” was the cause of a mistrial to the assumed harm to the defendant (though the facts of the
Deaner case prove otherwise), when, in fact, it was really my motion to withdraw on Thursday, March
31,2011, that caused the mistrial.

When defamation is based on one event causing another, the order of such events must be
understood. Indeed, the order of the events lies at the heart of that, which in this case, constituted
defamation. Your Honor stated, “It's basically sophistry and semantics. You're just saying it's in the
wrong order....) see Exhibit 11, page 27, line 18. One of many errors of the ABA's argument is this: the
fact that Judge Jackson criticized my performance is irrelevant to the issue of the existence of
defamation; less-than-perfect performance that does not result in harm to the defendant does not
constitute defamation. The existence of defamation depends upon the effect of a statement upon the
presumed lay reader of the publication. Therefore, as we have already stated consistently in our
Opposition documents, the mere statement that Judge Jackson thought my performance was less than
perfect is irrelevant to the existence of defamation, especially under the “no harm, no foul” legal
principle. However, to a lay reader of the ABA publication, rather than upon a skilled and dispassionate
legal logician to whom the concept might initially seem to be a mere matter of sophistry and
semanticism, the effect is undeniable (even to the ABA): the lay reader was clearly left with the
understanding that it was my poor performance at trial that caused a mistrial and harmed my client in
the process rather than my motion to withdraw as counsel.

On February 25, 2013, Mr. Harris, attorney for the ABA, stood in your courtroom and stated to
Your Honor that the ABA is unlike the other defendants in this matter (see Exhibit 11, Page 9, Line 23)
and requested that Your Honor impose sanctions against me and my attorney, Mr. Goldsmith. Mr.
Harris made a number of false statements to Your Honor. For instance, Mr. Harris stated that the ABA
was unlike the other defendants in this law suit. However, even though the ABA clearly is not a
member of the media, just like the other media companies and bloggers, the ABA, nevertheless,
published: “Judge William Jackson declar{ed] a mistrial on Friday...The Judge ruled after reviewing a
motion by an investigator claiming Rakofsky suggested he “trick™ a witness.” The transcript from April
1, 2011 proves that Judge Jackson never said that (or anything like it). (See Exhibit 6.) This clearly
constitutes Defamation per se, rendering my naming the ABA as a defendant in my law suit perfectly
reasonable and proper.

Further, Mr. Harris expressly stated that the ABA was unlike the other defendants in that they
didn't financia’ly benefit from their articles. This was also a false statement made by Mr. Harris. As
Your Honor can plainly see in Exhibits 7 and 8, the ABA sold advertisements just like the other media
companies and bloggers named in this suit; presumably, the more visitors the ABA website received,
the more money the ABA could charge to those businesses who would wish to advertise on the ABA
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website. (Such attachments were and are Exhibits in each and every one of our Opposition documents.)
Even Your Honor seemed to be influenced by Mr. Harris' lies and stated: “The ABA is not a paper that
is there to sell more newspapers...They don't get money for selling a paper, a dollar, like whatever it
may be.” See Exhibit 11, Page 24, Line 3. The ABA then sent emails to every lawyer in their entire
database with a summary of the articles and a hyperlink to access them, so the recipients would visit
the ABA website and be exposed to the various advertisements as well as the defamatory articles. It is
crucial to realize that a business (such as the ABA) can generate much more money from an online
readership than it could from a printed newspaper, such as the “New York Tribune” that Your Honor
invented on February 25th, which would seem to concentrate on a limited geographic area. See Exhibit
11, Page 24, line 17. That Mr. Harris would consume judicial resources proclaiming to be unlike the
other defendants when, in fact, in many respects, the ABA's acts have been even more calculated and
even more destructive to me personally and professionally is beyond belief.

In addition, at the February 25, 2013 hearing, Mr. Harris deviously intimated that I refused to
eliminate the Negligence cause of action from my proposed 2" Amended Complaint. However, in my
July 2012 letter to Your Honor, I clearly stated that if Your Honor felt that the Negligence cause of
action was inappropriate and should be removed, then I would remove it.

Further, on February 25, 2013, Mr. Harris stated that I requested the stay, which was instituted
for nearly a year, although this is not true. I requested a stay, but after it had terminated, it was re-
instituted by Judge Goodman (for her own personal reasons); I requested a stay for only a reasonable
and standard period of time. However, it has been nearly 2 years since we filed the Complaint and there
has been almost no movement since.

Moreover, at the February 25, 2013 hearing, Mr. Harris did not dispute that it was I who
initiated the mistrial by moving to withdraw on Thursday, March 31, 2011. Instead, he validated it by
stating to Your Honor that Judge Jackson merely formally declared the mistrial on Friday, April 1,
2011. On Thursday, March 31, 2011, Judge Jackson said repeatedly that he was inclined to grant the
mistrial, but wanted my client “to think about it overnight.” In other words, all acts required to
accomplish the mistrial had already been done; the only thing left was for my client to think about it.
All of this can be seen in the transcripts attached hereto as Exhibit 5. (Of course, I provided the
Thursday, March 31, 2011 transcripts to Your Honor as Exhibits in each and every one of our
Opposition papers as well.) The issue is not when Judge Jackson formally declared the mistrial, but
why he did so.

On January 6, 2013, my attorney, Matthew Goldsmith, submitted a letter to this Court which stated:

Dear Judge Hagler,

I just re-read the transcript from the June 28, 2012 hearing (p. 66, Lines 5 and 6). When Your
Honor asked me if "the email talks about trick and is that fair reporting," I realized only upon
reading the transcript that I didn't understand what Your Honor was asking me as this Court's
question related to the "old lady,"” who was not ever a witness in the Deaner case. Please allow
me to be perfectly clear: As we have stated clearly and categorically in all our filings with the
Court in opposition to motions to dismiss in which the issue was raised, the "old lady" was NOT
a witness either for the Government or for the defendant. Therefore, it was not "fair reporting”
to state in any publication that Mr. Rakofsky, in his email to his investigator, asked the



investigator to "trick a witness," in part because the "old lady," the person to whom the email
referre:d, was not a witness. In fact, such a statement was defamatory per se, as the case law we
provided to this Court easily demonstrates. I apologize for any confusion this may have caused
to Your Honor.

I wanted to draft a letter to this Court immediately upon learning of the misstatement, before
Court opened, because I would like to clear up any potential confusion to assist the Court and
the preservation of the record and point out that, even though all of our Opposition documents
make it crystal-clear that the subject of the Washington Post article was NOT a witness, I
misspoke on June 28, 2012 with respect to that issue.

I respectfully stand by our only allegations and submissions as set forth in the Amended
Complaint and all of our Opposition documents as they relate to fair reporting that to accuse

Mr.  Rakofsky and his law firm of attempting to trick a witness is false and untrue and
defamation per se. Period.

However, at our hearing on February 25, 2013, ABA counsel, Mark Harris, tried to pull a fast one on
Your Honor. At that time, Mr. Harris stated to Your Honor: "Mr. Goldsmith has now conceded both of
these facts. That was one of the things that came out of the June 28 conference. Reading from the
transcript itself, Mr. Goldsmith said, 'Please trick the old lady, that is a fair report of what the email
stated." See Exhibit 11, Page 3, Line 18. On February 25th, it was Mr. Harris who attempted to trick
Your Honor by mendaciously intimating that a misstatement inadvertently made by Mr. Goldsmith,
which was cozrected by Mr. Goldsmith approximately 7 weeks before the February 25th hearing, in
early January 2013, was an example of Mr. Goldsmith "conceding" the ABA's point. Mr. Harris
apparently didn't believe Your Honor would be aware on February 25th that Mr. Goldsmith, on or
about January 6th, explained and cleared up his misunderstanding of Your Honor's question, which
Your Honor asked Mr Goldsmith at the June 28 conference. This is yet one more instance of many
examples of the bad faith under which the ABA and Mark Harris bring their motions.

I could go through the transcript from the February 25, 2013 hearing and point out each and
every false statement Mr. Harris made to Your Honor, but I know that is not the best way for Your
Honor to spend Your Honor's time. (In any event, the materials we submitted to this Court -- that are
already in Your Honor's possession — clearly demonstrate that many of the statements Mr. Harris
uttered to Your Honor in Your Honor's own courtroom were false statements.) Many of the statements
are directly contradicted by the Opposition documents and other materials we already submitted 11
months ago. The simple fact is, the ABA consumed Your Honor's time and resources and requested
sanctions against me and my attorney, even though it was they who defamed me. They now attempt to
use their enormous resources to intimidate me with the threat of sanctions when it is they who clearly
violated the law and piled on to effect the complete destruction of my reputation and business. In
addition, they did this and harmed this Court in the process by subjecting Your Honor to a hearing they
sought in bad faith. Further, the ABA's request for sanctions ultimately cost me several thousand
dollars in attorney fees. The simple fact is, the ABA is even more pernicious than many of the other
defendants named in this matter because it is asking Your Honor to permit it to conduct its business in
any way it sees fit (regardless of who is destroyed) and then hide behind its “purpose” (see Exhibit 11,
page 9, line 23) as it consumes this Court's resources, as well as my own.

I realize, by filing my pleadings and other materials, I have already asked Your Honor to read a
massive amount of information. I spent all of my savings and all of my time researching, writing and



manufacturing the pleadings and especially the Opposition documents in Your Honor's possession, but
understand that it would take some time for Your Honor to be fully conversant with the facts. I know
Your Honor has many other cases, each involving litigants who are also requesting and expecting Your
Honor to read their materials as well. Therefore, I will provide the main points to this matter as
succinctly as possible.

On Thursday, March 31, 2011, I moved to withdraw as counsel for Dontrell Deaner because of
a conflict that existed between me and my client. On Thursday, March 31, 2011, the Judge stated that
His Honor was inclined to grant the mistrial formally; respectfully, this fact alone should indicate to
Your Honor that it was my motion to withdraw that precipitated the mistrial (that was formally
declared on the record the next morning). The determination to grant a mistrial was stated on Thursday,
March 31, 2011, following Mr. Deaner's agreement to waive his Constitutional Due Process rights and
the formal announcement of it was expressly postponed solely to give Mr. Deaner overnight the
opportunity to consider his waiver of his Constitutional rights. The first action taken by Judge Jackson
on Friday, April 1, 2011, was to inquire of Mr. Deaner whether he still wished to waive his
Constitutional rights, which he did, which resulted in the formal announcement of the mistrial.

There was never any criticism of my performance by Judge Jackson or by anyone on Thursday,
March 31, 2011. (Of course, I provided the Thursday, March 31, 2011 transcripts to Your Honor as
Exhibits in each and every one of our Opposition documents, but I have attached another copy to this
letter, for Your Honor's convenience. See Exhibits 4 and 5.) On Thursday, March 31, 2011, Judge
Jackson stated, “[T]here appears to be a conflict that has arisen between counsel and the
defendant. ..[T]his is not an issue of manifest necessity (emphasis added)...” All of Judge Jackson's and
my statements are in the transcript. As any reasonable person would easily see, the mistrial was
precipitated by my motion to withdraw (although, the judge formally made his decision on the
following day, April 1,2011). Further, I stated in my letter to Your Honor written in early July 2012:

We understand that Your Honor has suggested the possibility that the cause of the mistrial may
be affested by the concurrence of more than one possible cause. We respectfully submit that
such reasoning misapplies the meaning of “cause” and that a ruling of a mistrial during trial can
have only one cause: that, without which, the subject of the cause could not exist, better referred
to, perhaps, as the “proximate cause.” Respectfully, at the Deaner trial, there could only be one
specific event which caused the mistrial (i.e., the proximate cause). That can only be the motion
by Mr. Rakofsky to withdraw as the lead counsel for Dontrell Deaner on Thursday, March 31,
2011, since that was the act without which the mistrial would never have arisen and which
preceded any acts that might be thought by the Court to have affected Judge Jackson’s
subjective statements on Friday, April 1, 2011, which necessarily followed in point of time to
Mr. Rakofsky’s motion to withdraw. To the extent that Judge Jackson may be thought to have
been affected in his statements of Friday April 1, 2011, to have been influenced in those
statements by acts other than Mr. Rakofsky’s motion, those influences necessarily followed,

in point of time, the motion to withdraw and thus, cannot be said to be the cause of the

mistrial. Further, any suggestion that unethical or illegal acts attributed to Mr. Rakofsky
"partially" caused the mistrial (as certain defendants have published), therefore, cannot stand,
since Judge Jackson stated on the record that His Honor learned about such allegations on

April 1, 2011, only after Mr. Rakofsky moved to withdraw as lead counsel for Mr. Deaner.

The ABA published, “Judge William Jackson declar[ed] a mistrial...after reviewing a motion by an
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investigator claiming Rakofsky suggested he “trick” a witness.” This is not an opinion, but rather a
false statement of fact. Thus, I merely wish to present this evidence (as well as other evidence) to a jury
and ask them to decide whether the ABA (and other defendants) broke the law. I'm not asking for
anything extraordinary, but only only for the bare minimum.

This brings us to the other major issue. I wrote an email to an investigator using the unfortunate
word “trick” about a neighbor of my client's. She had already proclaimed that she was not at the
shooting, had not seen anything or anyone on the night of the shooting and could not have known
anything about the shooting because she was not present. She said this to me, my law partner, Sherlock
Grigsby, and my client's mother. I wanted a 3" party to hear her say it as well, so I could put the 3
party on the stand and impeach this woman, if the Government were to offer her as a witness; therefore,
I hired an investigator to accomplish this. The reason I felt that the investigator might need to trick the
woman into repeating her statements made to us (as opposed to “changing” testimony, which never
existed, because she, never having been a witness, never testified) because the Government paid its fact
witnesses (as opposed to merely expert witnesses) to testify against my client. See Exhibit 1. (Again,
this fact is well documented in the materials provided in both the Amended Complaint and in the
Opposition documents to certain defendants' Motions to Dismiss, which included transcripts to
hearings in which District of Columbia detectives testified in court, under oath, that such so-called
“witnesses” were being compensated with money to testify against my client. Again, I attach to this
letter these same transcripts for Your Honor's convenience.) It was she who stated to us (and later to the
2" jnvestigator we hired after the 1* investigator failed to perform) that she was gambling on the night
of the shooting and was not at the premises. I was reasonably concerned that this woman, like other
individuals before her, would lie to the Government in exchange for money. After all, this woman was
my client's neighbor, an admitted habitual gambler and also lived with my client in the projects of
Southeast Washington, D.C.

On February 25, 2013, Your Honor inquired of Mr. Goldsmith whether the “old lady” was a
“prospective” (or “potential””) witness for the Government. He stated that she, of course, was not a
witness. Understanding the question to address my knowledge while preparing for Mr. Deaner's trial,
Mr. Goldsmith answered the question as to my knowledge in the affirmative. However, my knowledge
is not (and was not) relevant as to whether the subject of the email was a “prospective witness.” In
United States v. Dontrell Deaner, no witnesses were identified prior to trial and all witnesses were
known to everyone except the Government as “Confidential Informants.” Therefore, as far as I was
concerned, almost anyone was capable of being named as a “Confidential Informant” because the
Government paid its fact witnesses (as opposed to merely expert witnesses) to testify against my client
(and all of my client's neighbor's were destitute and needed money). In fact, the “old lady” was not a
“prospective vitness” for the Government to the knowledge and intent of the Government. Even at
trial, the Government never named the woman on their list of potential witnesses. Even if she were
considered by the Government to be a “potential witness,” which she clearly was not, there is a marked
difference between being a so-called “potential witness” and being a “witness.”

Viewing the question that Your Honor asked from the knowledge and standpoint of the
Government, the old lady never was a prospective witness and the question should have been answered
in the negative by Mr. Goldsmith. Nevertheless, this fact consistently appeared in the record from the
day I filed this law suit and it has been clearly established through proofs that Your Honor had and
continues to have before him. They remain in Your Honor's possession.



In short, the response to Your Honor's question should be deemed that she was not a so-called
“prospective witness.” Since the status of the old lady as a “prospective witness” or not depends not on
my knowledge, but is solely dependent on the knowledge and intent of the Government, which never
intended to call her as a witness and therefore, never considered her to be a “prospective witness,” she
was not a “prospective witness.” That the Government never intended to call her as a witness, results in
the plain conclusion that she was not a “prospective witness.”

It was only at the very end of the hearing on February 25, 2013, that Your Honor stated, "I
know I have the other motions that [ haven't been able to get to..." Therefore, up until the moment that
Your Honor stated this, Mr. Goldsmith was not aware that Your Honor had not read our Opposition
documents. Because of this fact, to make sure the record is crystal clear, when Mr. Goldsmith stated to
Your Honor on February 25th that the non-witness was interviewed (see Exhibit 11, page 23, line 8) he
was under the impression that Your Honor would realize (from having read our Opposition documents)
that the non-witness was interviewed by only me and Mr. Grigsby, my very experienced co-counsel.
The non-witness was never interviewed by the Government (either before or after the trial) and
accordingly, never gave testimony. Thus, contrary to ABA's and Washington Post's defamatory
publications, which attributed to me the commission of the crime of witness tampering, there could be
no testimony to "change." Respectfully, the ABA's publication that I attempted to engage in witness
tampering, which is a crime, is Defamation per se. The same is true for the Washington Post and the
other defendants

Last, the document in Judge Jackson's possession on April 1, 2011 was submitted by an
individual who was not involved in any way in Mr. Deaner's case and therefore, had no standing to
submit any documents to Judge Jackson. Although, he was, at one point hired to be our investigator, he
did no work for us and accordingly, received no compensation. Instead, he tried to use my email to
blackmail me into paying him, not with my money, but with the Government's voucher (from Criminal
Justice Act funds), and thereby, defrauding the Government. I refused to lend my approval to his
receiving the voucher that would result in his being paid with Government monies, even though he
blackmailed me and promised me in writing that he would use it to harm me and my career and it
would not have cost me or my client any money at all to do it. See Exhibit 9. (Again, this fact is well
documented in the materials provided in both the Amended Complaint and in the Opposition
documents to certain defendants' Motions to Dismiss.) Because this individual did not have standing to
submit documents to Judge Jackson, this individual underhandedly submitted the document to a
different Judge (and not to Judge Jackson), who, in turn, delivered it to Judge Jackson on the morning
of Friday, April 1, 2011 (as Judge Jackson so stated on the record).

In the document, the “investigator” made a number of false statements about me. Judge Jackson
uttered absolutely none of the false statements on the record. Instead, he merely stated that he “wasn't
sure what to make of it” and neutrally stated that it “raises ethical issues.” If what the investigator
wrote were true, which it was not, then the allegations might have raised ethical issues, but his
allegations were provably false. In fact, the D.C. Bar Counsel thoroughly investigated, found no ethical
violation against me and dismissed the matter. (See Exhibit 10). (Their investigation was brought, not
because anyone filed a complaint against me, but instead, solely because the D.C. Bar Counsel became
aware of the statements published about me in the media and by other bloggers. The “investigator” who
submitted the specious document, instead, was suspended and ultimately, was found no longer to be
eligible to receive CJA vouchers).




The fact is, the ABA published that I engaged in witness tampering, which, as Your Honor well
knows, being a criminal act, is Defamatory per se, not to mention many other defamatory statements
about me and my law firm. This fact, by itself, establishes that the ABA's motion for sanctions was
brought in bad faith and that sanctions should not be imposed against Plaintiffs or Mr. Goldsmith. This
fact alone warrants that sanctions be imposed against the ABA and Mr. Harris. However, even though it
has cost me several thousand dollars to be represented by my attorney at the February 25, 2013 hearing,
I do not ask Your Honor to impose sanctions against either the ABA or Mr. Harris for bringing their
motion for sanctions in bad faith, but am simply asking for my day in Court.

Further, one of the ABA articles does nothing except discuss comments made by other
individual bloggers, thereby republishing the defamation; it does not even purport to be a report on a
judicial proceeding.

I know Your Honor has received an enormous amount of information from us. I am grateful to
Your Honor for accepting this case, as complicated as it is, and for providing me with the “fair shot™ I
requested when we first met. Thank you.

Jo¥eph Rakofsky, Esq.
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versus : Criminal Action No.
DONTRELL DEANER, : 2008-CF1-30325
Defendant.
Washington, D.C.
Friday, January 9, 2009
The above-entitled action came on for a
preliminary hearing before the Honorable FREDERICK
WEISBERG, Associate Judge, in courtroom number 318.
THIS TRANSCRIPT REPRESENTS THE PRODUCT
OF AN OFFICIAL REPORTER, ENGAGED BY THE
COURT, WHO HAS PERSONALLY CERTIFIED THAT
IT REPRESENTS TESTIMONY AND PROCEEDINGS OF
THE CASE AS RECORDED.
APPEARANCES:

On behalf of the Government:

VINET BRYANT, Esquire
Assistant United States Attorney

On behalf of the Defendant:

DANIEL QUILLIN, Esquire
Washington, D.C.

Kristin Gilliam (202) 879-1072
Official Court Reporter




A. No, my partner.
Q. But, again, you indicated that you were present
‘zr the witnesses -- for the interviews of the witnesses

-no were named in that warrant; am I correct?

A,

Q.

That's correct.

Now Witness 1 in the warrant, does Witness 1 have

a relationship with the Metropolitan Police Department?

A.
Q.
A.

Q.

Yes.
And what is the nature of that have relationship?
Confidential informant.

How long has Witness 1 had this working

relationship with MPD?

A.

Q.

Over 20 years.

And during that time did Witness 1 receive

monetary compensation for the information it provided to

. the police?

A,

cases?

Yeg, it did.

THE COURT: You mean in this case or in other

MS. BRYANT: In other cases, Your Honor.







SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

CRIMINAL DIVISION

__________________________ X
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Washington, D.C.
Monday, March 28, 2011

The above-entitled action came on for a Jury
T“rial before the HONORARLE WILLIAM JACKSON, Associate
Zudge, and a jury duly impaneled and sworn in, in
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they aren't expected to be here tomorrow, then I guess
if they have to sit on Wednesday. That's fine. Thank
you, your Honor.

MR. RAKOFSKY: Your Honor, we have a couple of
questions. Number 1, Do you anticipate sitting on
Fridays?

THE COURT: I do, and the reason why I do is
because trial time is a precious commodity. I would
have to loock and see what I have set for Friday. I
know I have a sentencing set for Friday. Sometimes I
have preliminary hearings and felony status
conferences. But if I know that my morning is going to
be pretty busy, then I will have the jury come in at
noon so at least we get gome trial time in. I just
don't believe in just sort of killing the entire day.
Particularly in light of the fact that the defendant
said that they are going to take a week. So I need all
the days and all the trial time I can get.

MS. BRYANT: I understand, your Honor, and I
normally would not have an issue. I had specifically
requesgsted of Judge Leibovitz that we not sit on Fri%ay,
April 15t because of a personal matter that will tage
me out of the jurisdiction on that date. When we
thought we would be before here, she had granted that

request of the Government; so I made plans according.
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THE COURT: All right. I guess, we won't be
sitting on Friday.

MS. BRYANT: I apologize.

THE COURT: So that's where we are.

MR. RAKOFSKY: Your Honor, with respect to, I
think one of the earlier issues we were talking about,
the phencyclidine, 1is it permissible for me to make a
statement in the opening without specifically
identifying the phencyclidine but indicating that there
are substances involved which we believe elicited this
behavior?

THE COURT: No. It just seemg to me that the
behavior speaks for itself. But if you've got --
Again, it seems to me that -- because either I'm going

to admit that or I'm not going to admit it. As I said,

there's a predicate for the behavior -- I mean, as I
said, a lot of this is not -- I mean, I'm not sure how
somebody can opine -- an expert can opine -- typically,

if someone wants to explain irrational behavior,
bizarre behavior, but that's not what's being elicited
here.

So let's assume for the moment that somebody is
robbing a store and the store person doesn't want to be
robbed and starts fighting back. 1Is that bizarre

behavior? 1If that person happens to have some illegal

33







17

18

19

™o
15

[
Ul

PROCEEDTINGS

____________________________ X
UNITED STATES OF AMERICA
V. : Criminal Action No.:
DONTRELL DEANER, : 2008-CF1-30325
Defendant.
____________________________ X

Washington, D.C.
Wednesday, March 30, 2011

X The above-entitled action came on,K for a Jury
Trial before the HONORABLE WILLIAM JACKSON, Agsociate
Judge, and a jury duly impaneled and sworn in, in
Courtroom Number 319, commencing at 9:42 a.m.

THIS TRANSCRIPT REPRESENTS THE PRODUCT
"OF AN OFFICIAL REPORTER, ENGAGED BY THE
COURT, WHO HAS PERSONALLY CERTIFIED THAT
IT REPRESENTS THE RECORDS OF TESTIMONY
AND PROCEEDINGS OF THE CASE AS RECORDED.

APPEARANCES:
On behalf of the Government:
VINET BRYANT, Esquire

Assistant United States Attorney
Washington, D.C.

Cn behalf of the Defendant: 5%

M
JOSEPH RAKOFSKY, Esquire s
SHERLOCK GRIGSBY, Esquire =
Washington, D.C. T

)

¥ ok ok Kk Kk k% 3
Margary F. Rogers, BS, CRI Telephone (202) 879-4635

Official Court Reporter




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. GRIGSBY: With regards to the punishment --

THE COURT: I can't hear you.

MR. GRIGSBY: I gaid, with regards to punishment
about Javon's -~- it's part of the record now. I don't
see a reason --

THE COURT: What do you mean "it's part of the
record"? It's not apart of this case yet, not before
this jury.

Two things, please don't refer to the young man
as a "boy". I assume that Javon Walden is not a boy.
So 1 advise everyone to not reference -- you can say
"yvoung man". You can say a number of different things
or use his name, but please. The -- typically this
comes out of a context cf -- it's really not relevant
what he's facing or how many years he got and what his
sentence was.

MR. RAKOFSKY: Your Honor, respectfully, it is
so incredibly relevant; and thigs man, Javon Walden, was
offered a deal. He was charged with first-degree
murder. He was offered second-degree murder. And when
he had everything to lose and absolutely nothing to
gain, when he was presented with a deal that most
people would do anything for, he said on the record, to
another judge while he was being sentenced, that this

was not a robbery, that there was never any attempt
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friends, right in front of this security camera for
everybody to see. Do you know a lot of people who
would do that?

THE COURT: Counsel, let's not argue. Save that
for closing argument. Just tell what the facts are
going to be, what the evidence is going to show in this
case, please.

MR. RAKOFSKY: And you are going to learn from
the Government's own toxicologist and the Government's
own medical examiner that there is very good reason --

THE COURT: Counsel, come to the bench.

(Bench Confereﬁce.)

Counsel, we have gpent an encormoug amount of
time talking about this, didn't we?

MR. RAKOFSKY: Yes, Your Honor.

THE COURT: Okay. And what was the Court'sg
ruling?

MR. RAKOFSKY: The Court said I couldn't mention
PCP.

THE COURT: The Court said you couldn't mention
a PCP or the toxicology. That's what I said, and I
repeated it, and I repeated it. So what part of my
ruling didn't you understand?

MR. RAKOFSKY: I thought you didn't want me to

make a specific reference --
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I said you are not bound by the Government's theory
that this was a robbery. And I said you could talk
about behavior, you cannot talk about PCP.

And so what's the relevance of talking about
toxicology if you're not talking about drugs? What
does it matter?

MR. RAKOFSKY: Your Honor, I plan to lay the
proper foundation. You said I could do that.

THE COURT: No, you can't lay the proper
foundation because so far we haven't heard anybody.
You can't lay a proper foundation because you don't
have an expert so far.

MR. RAKOFSKY: I'm relying on their expert that
they're going to -~-

THE COURT: Their expert has some expertise on
that? |

MS. BRYANT: I talked to the toxicologist. She
didn't complete that report and append it to the
autopsy.

THE COURT: You have to have a good faith basis
to believe that you can get evidence in because it's
beyond the kin of the average layman as to what the
effects are, somebody who's competent to testify that
this amount and this particular person produces this
type of behavior. 2nd you haven't proffered a single
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a document called -- we intend to offer into evidence a
document called "The Affidavit." This affidavit, just
like any other affidavit --

MS. BRYANT: Your Honor, may we approach?

THE COURT: Yes.

(Bench conference.)

MS. BRYANT: Are we talking about the affidavit
supporting the arrest warrant?

MR. RAKOFSKY: Yes, we are. It's perfectly
germane. Their whole invesgtigation was based on
statements made in this affidavit, and you are going to
see they are patently false, patently false. You are
going Eo see that --

THE COURT: But what ig the relevance of that?

MR. RAKOFSKY: It's the motivation for this
progecution, Your Honor. It is the fact that from the
very beginning, throughout thig entire investigation,
Detective Littlejohn, in particular, did a ridiculously
térrible job. When you see what he has done, he's done
a ridiculously terrible job. It was a terrible job.
And so it is important that they see the statements
that Detective Littlejohn signed his name to. That is
the foundation of this prosecution.

THE COURT: Okay. Let's not talk about stuff

that may or may not -- or evidence that may or may not
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this man who says Mr -- who says he saw the shooting
and who said he saw Mr. Elliott get ghot in the chest,
also first said that he did not see Dontrell with the
gun. Then later, he said -he did see Dontrell with the
gun.

Now, you are going to see that there are otherx
witnesgeg involved in this investigation. AAnother of
whom you are going to hear from, his name is
Michael Hickman. He was identified to us as Witness
Number 4. You are going to see that Witness Number 4
is going to tell you that he saw the shooting also.
He's going to tell you he saw the shooter, and he's
goling to tell you that he saw the shooter -- before I

get to that, he's going to tell you that Mr. Elliott

and Javon were -- and Dontrell -- were tussling. Okay?

Tussling.

You are going to see that this man also says
Dontrell did not have a gun. Okay. What's so
important about Witness Number 4 saying that Dontrell
did not have a gun? What would possibly be so
important about Witness Number 4 saying Dontrell did
not have a gun? You are going to see that not only
does he say that Dontrell didn't have a gun, you are
going to see that he gays that Javon, the shooter, did

not have a gun. Okay?
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happened. It must be attempted robbery. Ms. Bryant
must prove beyond a reasonable doubt that Dontrell
knew -- that Dontrell knew there was an attempted
robbery, or there would be an attempted robbery, which
she will not be able to do, you will see.

And we do not have to prove anything. Dontrell
is already protected with the presumption of innocence.
We don't have to say anything. It is Ms. Bryant who
must prove beyond a reasonable doubt, beyond, with real
evidence, not lies, real evidence that Dontrell
participated in the so-called attempted robbery in
front of his home, in front of his friends, and
neighbors, and family, in front of the police
department surveillance camera. That's what Ms. Bryant

must prove, beyond a reasonable doubt.

I suggest to you that the Government -- strike
that -- that there's a lot of reason to doubt the
Government. Okay?

Your Honor, this is my first trial. This is my

first trial, and ladies and gentlemen --
MS. BRYANT: Your Honor, may we approach?
THE COURT: Yes, ma'am, please.
(Bench Conference.)
MS. BRYANT: I'm at the point where I'm getting

ready to say, "We need to pick a new jury." I cannot




1 you not to refer to the young men who are out there as
2 boys because, by last count, Javon Walden is

3 2l-years-old. He's not a boy.

4 And so unless you're referring -- that was my

5 only comment. And I think you, quite honestly, tried

6 to adhere to the Court's ruling. You slipped a couple
7 of times, but you've been trying to adhere to the

8 Court's ruling in that regard. But to sit there and

9 say to this jury, "This is my first trial,"...

10 MR. RAKOFSKY: The whole point, Your Honor, is
11 that they not be prejudiced -- that Dontrell not be

12 prejudiced for my errors. That is not fair to

13 Dontrell. 1I've worked hard on this case. 1I've spent
14 over a 1,000 hours in this case. I've done more for
15 this case than any other lawyer could possibly do for
16 this man, and I am the one he wants to represent him,
17 and I am going to make mistakes, and they are entitled
18 to know that.

19 . THE COURT: I ﬁnderstand that, but telling them,
20 "This is my first trial," doesn't -- every attorney
21 makes mistakes during the course of the trial. Every
22 attorney does. It just happens. That's the nature of
23 trials. Judges make mistakes during the courses of
24 trials. That's the nature of trials. Okay. My job
25 here is to protect the defendant's rights here and also
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evidence is going to show. And then, finally, you
turned to me and said, "This is my first trial," and in
front of the jury. And I must say, in my years, I have
not had that experience, but do not involve me in your
opening statement by turning to me and.

I'm going to let you put on your defense. I
want you to be able to put on your defense. He's
entitled to it. Thesge are serioug charges. He's
entitled to have a robust defense. I'm not preventing
you from doing that, but those were my rulings and
that's why there were objections, and that's why they
were sustained.

So we'll come back here at 2:00 to see where we

are.
MR. RAKOFSKY: Thank you, Your Honor.
MS. BRYANT: Your Honor, if I may, just briefly,
for the record, I just -- I really want to make a

record of the fact that particularly counsel's last
statement was extremely inflammatory, and it was
engendering sympathy from the jury for his client baged
on his inexperience. I think that is highly
inappropriate. I would not, at all, object to the
selecting of a new jury on that basis. If we are not
going to do that, I would like permission of the Court

to address the fact that the case need not be decided
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based on sympathy, at a minimum, in my closing.

THE COURT: I'll do something, either through a
cautionary instruction to the jury about that statement
and the like.

MS. BRYANT: Thank you, Your Honor.

THE COURT: All right.

(Whereupon a recess was taken from 12:30 p.m. to
2:12 p.m.)

DEPUTY CLERK: Calling United States v. Dontrell
Deaner, Case Number 2008-CF1-30325.

MS. BRYANT: Vinet Bryant on behalf of the
United States Government. Good afternocon, your Honor.

THE COURT: Ms. Bryant.

MR. RAKOFSKY: Joseph Rakofsky and Sherlack
Grigsby for Dontrell Deaner.

THE COURT: Good afternoon.

MR. RAKOFSKY: Good afternoon.

THE COURT: All right. The defendant is now
preéent.

DEPUTY CLERK: Are you ready for the jury?

THE COURT: ©No. I would like counsel and the
defendant to approach the Bench, please.

(Bench Conference.)

Good afternoon, Mr. Deaner.

When we finished, just before we recegsed, you
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recall that your lawyer announced to the Court --
Mr. Rakofsky announced to the jury that this was his
first trial. I wanted to inguire of you as to your
comfort level with that.

Now, I understand that you have chogen him and
that's your right to have counsel of your own choosing.
I don't want to interfere with that. If you want him
as your lawyer in this case and are satisfied with him
as your lawyer, I will honor that, but I just didn't
know how you felt in light of that disclosure. Did you
know that?

DEFENDANT : Yes.

THE COURT: Okay. Are you satisfied with that?

DEFENDANT : Yes.

THE COURT: Okay. I just wanted to make sure.
Thank you very much.

(Open court.)

I'm concerned, and I want to make sure that what
happened during the course of the opening statement
does not continue throughout the trial. I said this,
again, yesterday, and I said this, I believe, this
morning before we got started, that I really wanted to
focus -- to make sure that if there was something of
dubious admissibility to clear it with the Court before

mentioning it to the jury.
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I said -- now, I don't know whether it was
skillful -- gkillfully injecting it into the jury -- to
the jury in opening statement and disregarded my prior
ruling about the toxicology report, but it was there.
There were things that were irrelevant, and I just want
to make sure that during the course of the examination
of the witnesses -- again, I'm going to give wide
latitude, as I do, on cross-examination. Thege are
serious cases. The charges are serious, and there are
serious implications for both the defendant and, of
course, the Government, but I want to make sure that
people do not ran a foul of my ruling -- rulings,
particularly on issues which are highly prejudicial,
igssues for which there is no good-faith basis, or
issues for which there is no competent evidence that

could be introduced to support it.

So I just -- we're not just going to start
slinging things around. Again, there's a lot of -- the
Government has some witnesses. There's a lot of, as I

understand from the opening statement, a lot of issues
that can be explored on cross-examination going to bias
and credibility, and I am going to give full rein to
the defendant to engage in that. But I'm not going to
allow things that are highly inflammatory and

prejudicial, calculated only to confuse the jury about
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the issues in this case. 8So I just want you -- all
parties to be aware of that.

Does the Government want a curative instruction
at this particular point, or do you want to wait until
the cloging?

MS. BRYANT: I would ask for a curative
instruction just with respect to the last issue that
was railisgsed, Your Honor, about the level of experience
of the attorneys in the room.

THE COURT: Okay. And the form that that would
take?

MS. BRYANT: I'm not even sure. I apologize to
the Court because I've never encountered this, but --

THE COURT: In one sense, a curative instruction
might highlight it.

MS. BRYANT: Yeah, that's what the problem is.
That's why this is such a hard call to make. I can
argue 1t, your Honor.

THE COURT: All right. Very well.

Let's get the jury.

(Jurors present.)

All right. Good afternoon, ladiés and
gentlemen. You may be seated. We are ready to proceed
with the testimony in this case.

Ms. Bryant, call your first witness, please.
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Oh, so it's fair to say multiple times?
Yes, sir.

More than five?

2 O R S ©)

I couldn't tell vyou.
THE COURT: ©Next guestion. Next question.
MR. GRIGSBY: Brief indulgence.
No further gquestions.
THE COURT: Any redirect?
MS5. BRYANT: No, Your Honor.
THE COURT: All right. You may step down.
THE WITNESS: Thank vyou.
THE COURT: Next witness.
MS. BRYANT: Court's briefest indulgence.
Okay. Then, at this time, the Government calls
Dr. Marie-Lydie Pierre-Louis.
* 0k Kk k%
Thereupon,
MARIE-LYDIE PIERRE-LOUIS,
having been called as a witness for and on behalf of the
Government and having been first duly sworn by the Deputy
Clerk, was exaﬁined and testified as follows:
DIRECT EXAMINATION
BY MS. BRYANT:
@) I do believe that I have somehow twisted your

name. So I want to make sure that I have it right.
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Can you please state your name in the correct order.
A I'm Dr. Marie-Lydie Pierre-Louis.

Q Okay. I think I had it right the first time.
Can you spell all that for us?

A Yes. It's spelled M-A-R-I-E hyphen L—Y-D—i-E,
P-I-E-R-R-E hyphen L-0-U-I-8.

Q Doctor, by whom are you empioyed?

A By the Office of the Chief Medical Examiner in
the District of Columbia.

0 And how long have you been with the office of

the Chief Medical Examiner?

A I started there in July 1985.

0 What is your current position?

A I am the Chief Medical Examiner.

Q And how long have you been Chief Medical
Examiner?

A Starting with interim in 2003, acting in 2004,

and Chief Medical Examiner. Yeah, that's about eight
years.

Q - Okay. Can you tell us a little bit about your
educational background?

A I am a physician, and received my medical degree
from the State University of Port-au-Prince in Haiti
in 1975. I did, following that, two years of

residency in internal medicine in the State University
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Hospital, also in Port-au-Prince.

After that, I did a year fellowship in
gastroenterology in Klinikum, Charlottenburg in West
Berlin in Germany, and a four-year training in anatomy
and Clinical Pathology at Howard University Hospital in
the District of Columbia. After that, I did a one-year
fellowship in forensic pathology at the Office of the
Chief Medical Examiner.

I joined the staff in 1986 after my fellowship.
I served as the Deputy Medical Examiner until September
2003 when I did the request of the Government. I took
a position. I accepted to serve as the interim, then
the acting, and then the Chief Medical Examiner for the
District of Columbia. 7

0 Doctor, I think I have the number of vyears
right, and I believe you said you have been with the
District of Columbia Medical Examiner's office since
1985, correct?

A Yes.

Q Over the course of the last 26 years, how many
autopsies would you say you've performed, if you had
to estimate?

A Between 6,000 and 7,000,

Q And have you been previously qualified to

testify as an expert in the field of forensic
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pathology?

A Yes, I have.

Q How many times have you been so qualified?

A 500, 600 times.

Q In which courts have you been qualified as an
expert?

A Mainly in the Superior Court of the District of

Columbia, but I have also been qualified in the
Circuit Courts of Upper Marlboro, Charles County,
Rockville in Maryland, and in Virginia: Alexandria,
Falls Church, Manassas, and Arlington County, and in
Federal Court in the District and in Alexandria.

MS. BRYANT: Your Honor, with that, I would
offer Dr. Marie-Lydie Pierre-Louls as an expert in the
field of forensic pathology qualified to render an
opinion to within a reasonable degree of scientific
certainty as to the cause and manner of death of
Frank Elliott on June 16, 2008.

THE COURT: Any objection?

MR. RAKOFSKY: No objection.

THE COURT: All right. Ladies and gentlemen,
ordinarily witnesses are not allowed to give their
opinion or the reasons for their opinion. There is an
exception for this, and those are for expert witnesses.

Expert witnesses are those folks, who because of their
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into evidence.)

BY MS. BRYANT:

@) Now, what is the date of the Frank Elliott's
death?

A He died on June 16, 2008.

0 And how old wasg he at the time of death?

A He wasg forty-one years old.

Q Now, when the autopsy was performed on his body,

was that done on the same date or a different date?

A Was done on the same date of his death.

Q And did you personally perform the autopsy, or
were you supervising?

A No. I performed the autopsy.

0 When vyou received the body of Mr. Elliott, was
he still clothed?

A Yes. The body was clad in a short-sleeve
f-shirt and denim shorts, black belt, checkered
underpants, and white socks and sneakers.

o) And what was the condition of the t-shirt of the
decedent?

A The garments were blood soaked, and there were
two perforations, one on the back, one on the front of
the t-shirt.

0 You say "two perforations."™ So does that

basically mean two holes in the ghirt?
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A Two holes.
Q Okay. And you said one was on the back, the
other on the front?
A Yes.
MS. BRYANT: Permission to approach, your Honor?
THE COURT: Yes.
BY MS. BRYANT:
Q Okay. Doctor, I am showing you what is -- what

has been marked as "Government's Exhibit 85, 87, 88,

89, 90, 91, 92, and 93." Do you recognize those?

A Yeg, I do.

Q OCkay. And what are they?

A They are pictures of the decedent taken at the

autopsy table at the time of the autopsy.

Q Do those photos fairly and accurately reflect
the condition of Frank Elliott's body as you found it
at the time that his autopsy was conducted?

A Yes.

MS. BRYANT: With that, Your Honor, I would move
Government 's Exhibits 85, and 87 through 93 into
evidence.

THE COURT: Any objection?

MR. RAKOFSKY: No objection, Your Honor.

THE COURT: They will be admitted without

objection.
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{(Government 's Exhibits 85, 87, 88, 89, 90, 91,
92, and 93 were admitted into evidence.)
MS. BRYANT: Permission to publish to the jury,
Your Honor?
THE COURT: Yes.
BY MS. BRYANT:
0 Doctor, can you tell us what it is that we are
loocking at?
A This is the first picture of the deceased. And,
ladies and gentlemen, I recognize those evidence based

on the case number that is unique to this specific

case.
0 And why is a picture like this taken?
A For identification of the body.
Q Okay.
Showing you what has been marked as
"Government's Exhibit Number 87." You said that the\

decedent was clothed at the time that he was brought to

the Medical Examiner's office?

A Yes.

0 What is this that we are looking at?

A It's a set of dice.

Q Okay. Was this recovered from somewhere on the

decedent?

A From the clothing.
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Q Okay.

Government's Exhibit Number 88, can you tell
us --

A Yes. I'm sorry.

It's a picture of the back of the deceased, and
it's showing a gunshot wound of entrance to the back,
to the backside of the back.

Q Okay. You said thisg is the entrance wound on

the right side of the back?

A Yes.
) I'm showing you Government's Exhibit Number 89.
A It is still a close-up picture of the back of

the deceased, showing the long perforation with
abragion color to the right. This is closer to the
spine, in this area.

Q So if we --

A And this is the gunshot wound of entrance. It's
just a close-up of the gunshot wound of entrance.

0 And in order for us to orient ourselves, you

said the left side of the photo would be closer to the

spine?
A Yes.
Q And the right side would, then, be closer to his

right shoulder?

A That's right.
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Q Okay.
Now, how do you know that this is a entrance

wound as opposed to the exit?

A I just explained why.

0 Okay.

A This is a round perforation with an abrasion
color.

It's round?
It's a round perforation.
Okay. So the entrance wound would be round?

Usually, ves.

(O Ol

All right.
Now, show us what we are looking at in

Government's Exhibit Number 90°?

A You have kind of a slit wound. That is the exit
wound.

Q. You said, "It's kind of glit?®

A Yes.

Q Is that another way of saying that it's on an
angle?

A It's kind of lineal.

Q Okay.

A It's not a round perforation. An exit wound

tend to be sglit-like, or kind of starlit. It's

irregular.
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THE COURT: Okay. What I -- I can tell you in
open court. I didn't do a complete Monroe-Farrell inquiry,
but I can tell you what I inguired of the defendant. And I
can do that in open court.

MS. BRYANT: Yes, Your Honor. And I will. T
just didn't want you to think I was somehow being
disrespectful.

THE COURT: This is fine.

MS. BRYANT: Thank you.

(Close ex parte bench conference)

THE COURT: I'm just going to repeat what I did
ex parte yesterday afternoon when I brought the defendant
and both counsel up to the bench. I inqguired of the
defendant as to whether or not he was aware when Mr.
Rakofsky was retained that this would be Mr. Rakofsky's
first trial. He said he was. I then inquired was he
comfortable with Mr. Rakofsky remaining as his counsel in
this case. And he said he was. And that ended the
conversation. It was sort of an abbreviated Monroe-Farrell
inquiry which are typically done ex parte.

MS. BRYANT: Correct, Your Honor, and I
understand that, I understand why the Government was not at
the bench. But I've been asked to put several things on
the record about the representation of the defendant in

this case. I've had an opportunity to speak with my
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uninvolved party without a dog in the fight, who could
advise Mr. Deaner with respect to whethef or not he really
wants -- with the level of experience involved here, really
wants to proceed in this matter.

That's what I've been asked to tell the Court.
We are not advocating as such. We are raising the issue
for the Court's determination. I want to make very, very
clear that the Government is not takiné a position on this
but felt that at least it needed to be broached on record.
And I'll respect and defer to the Court's decision.

THE COURT: Well, let me just say this: As I
said, the lawyers are retained in this case, and the Court
has limited, T believe, authority in retained cases
because, otherwise, we would be interféring with the
defendant's constitutional right to have counsel of his
choosing. And he has chosen these lawyers. And I did
inquire of him yesterday, and I don't believe anything has
changed in that regard.

Now, the Court always retained supervisory
authority over members of the Bar, inherent authority to
supervise and regulate the conduct of the lawyers who are
members of the Bar. And Mr. Rakofsky is appearing pro hac
vice and has obviously agreed in that process to adhere to
the ethical standards of the D.C. Bar. But there's no

allegation here that Mr. Rakofsky or anybody associated
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with the defense has engaged in anything unethical or has

violated any ethics or rules of conduct. And I haven't

2

found any quite frankly. My rulings yesterday concerned —--

my rulings stand as they did, but I have not in any way,
shape, or form found that Mr. Rakofsky or Mr. Grigsby
engaged in unethical conduct.

MS. BRYANT: And we're not suggesting as much,
Your Honor. I want to make that clear. I just wanted to
make the record as I was asked to do before this Court.

THE COURT: Now, the Court does occasiocnally

appoint counsel, conflict counsel, to assess whether or not

there's a -—- independent counsel to determine whether or

not there's a conflict of dinterest, and if there is,

whether or not it could be -~ need to be an explicit
waiver. So --
(Pause)

THE COURT: Mr. Grigsby? Mr. Rakofsky?

MR. RAKOFSKY: Yes, Your Honor.

THE COURT: What's your response to the
Government? |

MR. RAKOFSKY: To the extent that it requires a
response, you know, we feel just as Your Honor feels that
nothing has changed, and if Your Honor would like to

inquire, he should feel free.

THE COURT: All right. The -- let's just wait a
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second.
(Pause)

THE COURT: All right. I'm going to do a further
inguiry up here at the bench of the defendant in the
absence of his counsel.

(Ex parte bench conference)

THE COURT: Good morning, sir. Mr. Deaner,
you've heard all of this because we talked about this
yesterday.

THE DEFENDANT: Yes.

THE CQURT: And as I said, it's not the Court's
intention to interfere with your right to have whoever you
want as a lawyer. I know Mr. Rakofsky-was retained in this
case, and he's the lawyer that you have chosen. My
question to you a little bit more explicitly is this is not
about hurt feelings, this is not about ~-- this is about the
Court's concern of whether or not you have sufficiently
experienced counsel to handle your case.

Now, were you aware when he became -- because he
was not your original counsel. 1 believe it was Mr.
Quillen.

THE DEFENDANT: Yes.

THE COURT: When he became your counsel in this
matter working with Mr. Grigsby, were you aware that this

would be his first trial?




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

11 —

THE
asked him.
THE
satisfied?
THE
THE
THE
THE

work with you

DEFENDANT: Yes, that's the first thing I

COURT: Okay. And, nonetheless, you were

DEFENDANT: Yes.

COURT: Are you still satisfied?
DEFENDANT: Yes.

COURT: Now, I could get another lawyer to

and talk with you about that if you want.

Basically have you -- not necessarily get you new counsel

but get another lawyer to advise you about whether or not

the level of experience that he has is something that you

feel comfortable with.

THE
lawyer to -~
THE
THE
THE
THE

THE

DEFENDANT: You say you can get another

COURT: Just to talk to.

DEFENDANT: I don't feel there's no need.
COURT: Okay. Are you sure about that?
DEFENDANT: Yes.

COURT: Okay. And are you satisfied with

what he's done for you and the work that he's done for you?

THE
THE
investigation

THE

DEFENDANT: Yes.
COURT: Are you satisfied with the
that he's done in this particular case?

DEFENDANT: Yes.




10
11
12
13
14
i5
16
17
18
19
20
21
22
23
24

25

THE COURT: All right. Because if you're not, I
can get you another lawyer. Do you understand that?

THE DEFENDANT: Yes.

THE COURT: But the time to think about that is
Nnow.

THE DEFENDANT: I'm fine.

THE COURT: You want to stay with Mr. Rakofsky
and Mr. Grigsby?

THE DEFENDANT: Yes, sir.

THE COURT: All right.
(Close ex parte bench conference)

THE COURT: I've again inquired of the defendant.
I asked him explicitly whether he was satisfied with his
lawyer. This is on the record, so this is not under seal.
But I inquired of him rather specifically. I said, were
you aware of this when he was retained? And he said, yes,
that was the first guestion I asked him. I said that I
could get another lawyer for him to advise him as to
whether or not the level of experience was something that
he felt comfortable with. He said he didn't want it. And
I think any more pushing here is really interfere with his
constitutional right to have a lawyer of his choosing.

MS. BRYANT: I would agree with that, Your Honor,
and I thank the Court for making a more precise record.

THE COURT: All right.

12 —
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BRY MR. RAKOFSKY:

91 —

0. Good morning, Mr. Rodriguez. Thank you for being
here.

A. Good morning.

Q. The first question I'd like to ask you, sir, is:

You said that you saw Mr. Elliott get shot in the chest; is

that right?

A. Yes.

0. Thank you, sir. I'm sorry, I had to ask that. I
didn't hear Ms. Bryant ask that question.

A. Yes, sir.

Q. Sir, have you -- do you spéll your name -- let me
rephrase —-- Gilberto Ingles Rodriguez -~-

A. Yes.

0. -- 1s that your name?

A. Yes.

0. Thank you, sir. What about Burt Rodriguez, 1is
that you also?

A. Yeah.

Q. Okay. Thank you. How about Gilberto Rodriguez,
is that you?

A. Yes.

Q. How about Gilberto Ingles Rodriguez, is that you?

A, Yes.

0. How about For Dirty Rodriguez, is that you?
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1 this particular witness because I'm trying to gauge which
2 witnesses we'll reach today and what is the necessity of

3 Jencks and I don't know.

4 MR. GRIGSBY: I believe there's a possibility we
5 may need him for a little while longer.

6 : MS. BRYANT: I'm sorry?

7 MR. GRIGSBY: There's a possibility we may need

38 him for a little while longer.

9 THE COURT: What does a little while longer mean?
10 MR. GRIGSBY: Maybe a half hour. Unless we
11 reserve the opportunity call him in our case; otherwise,

12 I'd prefer to just get everything done.

13 THE CQURT: Okay. But there is a tendency here
- 14 tc be repetitive, so we need to make sure that we're not

15 going to be going over and asking the same gquestions over

le and over again.

17 MR. GRIGSBY: I understand.

18 THE COURT: All right. 2:30.

19 (Luncheon recess was taken)

20

21

22

23

24

25
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PROCEEDTNGS

THE DEPUTY CLERK: Matter before the court at
this time, United States versus Dontrell Deaner, case
number 2008 CF1 30325.

MS. BRYANT: Finet Bryant on behalf of the
United States Government, good afternoon, Your Honor.

MR. RAKOFSKY: Joseph Rakofsky for Dontrell
Deaner.

MR. GRIGSBY: Sherlock Grigsby, also, on behalf
of Mr. Deaner, who is present.

THE COURT: We're waiting for a juror; 1is that
right? Yes.

MR. RAKOFSKY: Your Honor, may we approach ex
parte, please?

THE COURT: Yes.

{(Bench conference.)

MR. RAKOFSKY: Thanks. Dontrell has been asking
me -- wants me to ask questions for him and has been
asking me to ask questions for him that I believe are very
bad questions to ask. I will admit that he's been asking
me for the whole day to ask these questions and I've just
regularly said no to him. I had, you know -- I just -~ I
obviously want to do the right thing.

I know for certain that there's a communication

barrier between us right now, and I know for certain he's
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not happy with the way this examination is going, and, you
know, he's entitled to feel any way he wants. I feel I'm
doing the very best job for him but if it's going to
reguire my asking his guestions, it's -- it's -- I cannot
do that. I believe his questions are bad questions. And
I'm asking Your Honor, you know, I just don't think this
can be reconciled and --

THE COURT: well, has Mr. Grigsby talked to him?
Have you talked to him?

MR. RAKOFSKY: He doesn't really like
Mr. Grigsby that much.

THE COURT: Wwell, I've asked him twice whether

- he was satisfied. The issue of -- and he needs to
understand that certain questions, you know -- that have
to be -- what do you mean by bad questions?

MR. RAKOFSKY: Questions that I think are going
to ruin him and I cannot have that.

THE COURT: IT you need time to taik to him and
to explain it to him, bhecause sometimes 1it's very hard in
the middle of examination to explain to him why it's a bad
guestion, and if you want time to talk to him about that,
you can go into the back and talk to him.

MR. RAKOFSKY: Your Honor, respectfully, I think
now might be a good time and -- I think it might be a good

time for you to excuse me from trying this case. I think
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that -- I believe that I've worked very hard for him and I
believe that -- I don't believe there 1is anybody who could
have prepared for this case more diligently than I. But
in Tight of -- this has been an unusual trial, and in
Tight of this very serious barrier, I think now might be a
good opportunity for --

THE COURT: We're 1in the middie of trial,
jeopardy is attached. I can't sit here and excuse you
from this trial.

MR. RAKOFSKY: But I'm trying to do this so that
I -- I mean, he's going to tell you that he's very -- he
doesn't trust me and I bet you if you asked him, he will
say that.

THE COURT: well, I asked him that this morning.

MR. RAKOFSKY: In his defeqse, I don't think
that this morning was enough time for him to appreciate
the situation he is in. only 24 hours have passed
basically since the opening statement and I feel Tike,
Your Honor, now just, you know, there’s no --

THE COURT: I'11 ask him. I'11 voir dire him.

MR. RAKOFSKY: Thank you very much. May he
approach?

THE COURT: Yes.

(Attorneys left. Defendant is present.)

Good afternoon, Mr. Deaner.
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THE DEFENDANT: Yeah.

THE COURT: Yéu wanted to address the Court?

THE DEFENDANT: Yeah.

THE COURT: what do you want to address the
Court about?

THE DEFENDANT: Just, after he did the-
cross-examination I learned, man, he, Tike, every guestion
I asked him to write down -- I write down for him to ask,
he just won't ask, vou know what I'm saying? And I try to
tell Mr. Grigsby, Tike he's just ignoring me.

THE COURT: Okay. Sometimes a question that you
might want to ask could very well be very harmful to you
in your case, and it's really a Tawyer's judgment that --
that's why lawyers are trained to be able to make those
type of decisions.

THE DEFENDANT: See, when I ask him, before I
asked him I refer to Mr. sherlock, and he be Tike, yeah,
that's a good question because we have evidence to back it
up. And he just won't ask him. He just won't ask. And
when I refer to sherlock, he say he just here just because
Joseph can't be here by himself. So he's basically saying
he can't make the decision, it's on Joe, and I give it to
him but he can't say nothing. Like he approve of it, but
he can't make the final decision because Joe got to do it.

THE COURT: And was it the questions of this
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withess that you wanted to ask, not the other witnesses
who have testified?

THE DEFENDANT: No, 1t was just this one.

THE COURT: Some of the questions that he may
have wanted to ask, because he tried to ask and legally ft
couldn't be asked and so there was an objection.

THE DEFENDANT: Well, those his own gquestions
that he asked when he was objecting to. And I was trying
to tell him 1ike basically stick to the point, the
questions that he was asking when he was asking stuff that
really -- like you could see in my notes that I was
writing on there, telling him the questions really that he
ask really don't matter, for real, you know what I'm
saying? The case that we got. I knew the case because
it's my case and the evidence and everything and just Tike
he won't listen. I got the notes to show you and
everything.

THE COURT: Well, I shouldn't look at those
notes because those are personal and confidential notes
hetween you and your Tawyer and I shouldn't be seeing
those. I'm not disputing that you've asked him questions
and he has said no. I'm not disputing what you're saying.
A1l I'm saying to you is that sometimes there 1is a
difference between a lawyer -- a layman, like yourself,

understanding of what should be asked and a lawyer's
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judgment of basically saying, if I ask that, it's going to
hurt my client, it's going to hurt you.

THE DEFENDANT: Yeah, I know, that's why before
I gave it to him I gave it to Sherlock and he said it was
all right because we got evidence to back the question for
when he answer it. He just won't ask 1it.

THE COURT: And so what do you want the Court to
do?

THE DEFENDANT: See if I can get another lawyer.

THE COURT: If I get another Tlawyer, it's going
to have to start all over again and the only way I could
get another lawyer is for you to ask me to get another
Tawyer, which means that this trial is going to end and a
mistrial will be declared and we'1l start all over again.
You understand?

THE DEFENDANT: Yes.

THE COURT: ATl right. Can you step back.

THE DEFENDANT: Thank you, Your Honor.

(End of bench conference.)

THE COURT: Mr. Rakofsky and Mr. Grigsby, please
come forward.

(Bench conference.)

He has requested new counsel, and from all other
things he said, he's asking you questions to ask and that

you have refused to ask them and he has said that




1 Mr. Grigsby has, when he's shown them to -- I'm not

2 telling you whether it's true or not, okay, I'm just

3 telling you what he said -- that Mr. Grigshy says that

4 there is good questions, we've got evidence to back them

5 up, but then when he shows them to you, you don’t ask

6 them, so.

7 : Again, I'm not talking about the veracity or the

8 truth of that or what it has -~ could very well be his

9 perception of what's going on, but if I do appoint new
10 counsel, we're talking about a mistrial had and a waiver
11 of any double-jeopardy claim that would happen to the
12 defendant. And I told him that. So I'm not sure what I'm
13 going to do right now.
14 MR. RAKOFSKY: 1Is he w111ing to sign the waiver?
15 THE COURT: Of double jeopardy?
16 MR. RAKOFSKY: Yeah.
17 THE COURT: {(Judge nodded.) But I'm not sure
18 whether I'm going to grant that or not. It just seems to
19 me that -- all right. We're just going to take a break
20 here. I'm going to explain to Ms. Bryant what's going on.
21 (End of bench conference.)
22 Ms. Bryant, thé defendant has requested new
23 counsel, and there appears to be a conflict that has
24 arisen between counsel and the defendant. I have
25 explained to him that if the Court does that, he will be

8
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waiving any double-jeopardy claim on a retrial. It will
probabiy also involve his continued -- a delay in the new
trial because new counsel would have to come in on this
case, learn the case, get discovery, do an investigation
and it's not like we can do this -- just turn around and
do a new trial next week or next month.

Do you understand that, Mr. Deaner?

THE DEFENDANT: Yes.

THE COURT: I can't decide this right now. But
I'm leaning towards granting the request in light of all
the circumstances of this case as I see. So I don't know
what the government's position -- it's really -- it
doesn't really involve the government, the government
doesn't need to take a position here, because I said{ it's
he that's asking for, quote, unquote, technically a
mistrial and so thére's really no double-jeopardy issue as
far as the government is concerned.

MS. BRYANT: The Court is not making findings at
this time?

THE COURT: No.

MS. BRYANT: Then the government will reserve an
opinion until the Court makes findings.

THE COURT: Take a brief recess, 20 minutes.
I'11 tell the jury that we're being delayed,

MS. BRYANT: Thank vou.
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(Court in recess from 2:45 p.m. until 3:12 p.m.)

THE DEPUTY CLERK: Your Honor, recalling United
States versus Dontrell Deaner, case number 2008 CF1 30325.

MS. BRYANT: Finet Bryant on behalf of the
United States government.

MR. RAKOFSKY: Joseph Rakofsky for Mr. Deaner.

MR. GRIGSBY: Sherlock Grigsby for Mr. Deaner.

THE COURT: ATl right. Mr. Deaner is present.

when we adjourned just about 15 minutes or so
ago, Mr. Deaner, you had requested that the Court provide
a different attorney for you; is that right?

THE DEFENDANT: Yes,

THE COURT: ©Now, we had -- you and I had a
conversation yesterday about your lawyer; do you recall
that?

THE DEFENDANT: Yes.

THE COURT: And then again today we had a
conversation, earlier this morning about that as well; do
you remember that?

THE DEFENDANT: Yeah.

THE COURT: Now, did that in any way influence
your decision as to whether or not you want another
Tawyer?

THE DEFENDANT: No. No, it didn't.

THE COURT: You understand that because you are

10
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requesting a lawyer, if the céurt grants your request, the
Court will declare a mistrial, that is this jury will be
discharged and this case will at least, for the time
being, end; you understand that?

THE DEFENDANT: Yes.

THE COURT: You understand that because you are
asking for that to happen, that is to say you are asking
for a mistrial, you're waiving your right to double
jeopardy; that is to say, you are waiving your right
because -- to double jeopardy because the government will
be able to prosecute you again. You understand?

THE DEFENDANT: Yeah.

THE COURT: You also understand that if we do
that, if I do grant a mistrial and the government elects
to prosecute you for this again, it will probably result
in your continued detention until the case is resolved; do
you understand?

THE DEFENDANT: Yes.

THE COURT: Knowing that, do you still wish
to -- for this Court to declare a mistrial and to grant
you another lawyer?

THE DEFENDANT: Yes.

THE COURT: Ms. Bryant, are there any questions
you believe the Court needs to ask of Mr. -- because I'm

not going to rule today; I'm going to have him think about

11




1 THE COURT: A1l right. So we'll continue -- Ifm
2 going to send this jury home. Now, I've already told them
3 that they're not going to be here tomorrow because they

4 are not sitting, so I assume that they're going to make

5 other plans, but I'm going to discharge this jury and send
6 them home today. And if I grant the request, I'11l have

7 them come in on Monday at 9:30 and send them home.

8 THE DEPUTY CLERK: You don't want me to get

9 their numbers and just call them tomorrow and tell them?
10 THE COURT: That's true, we can do that. But I
11 won't have an opportunity to thank them for their service.
12 ’ MS. BRYANT: As would I.

i3 THE DEPUTY CLERK: A1l right.

i4 THE COURT: A1l right. So we'll see you in the
15 morning, Mr. Deaner.

i6 (Jury present.)
17 You may be seated. Good afternoon, ladies and
18 gentlemen. Ladies and gentlemen, we are stopping
19 proceedings today and I'm going to be sending you home
20 today, momentarily. Some legal issues have come up and
21 ” it’s going to be quite some time before we resolve those,
22 so there’s no sense in having you sit back there waiting
23 for 45 minutes, an hour, hour and-a-half. So I'm going to
24 send you home at this time.

25 The legal issues that have come up may in fact

13
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result in you not coming in on Monday. Wwhat I will -- if
that is the case, what T will do is we will get
identification from you, we will call you tomorrow and let
you know one way or the other so that you can make
appropriate plans and not have to -- as I said, I try my
best to keep the mystery out of this and not sort of Tike
not tell you until the last minute or something. This is
something that just came up this afternoon, and, as I
said, I just don't think it's fair to have you sit back
there for hours while we resolve those matters.

And it makes absolutely no sense to have you
come in on Monday as well if it's not going to be
resolved. So have a good weekend. Have a good Friday.
we planned on not sitting Friday, tomorrow, in any event,
b;t 1 think if those issues are resolved, I will be able
to Tet you know. we will call you and Tet you know one
way or the other if you're needed on Monday.

Thank you, and have ; good afternocon.

THE JUROR: Did you want us to write our
information down?

THE DEPUTY CLERK: Yes, just put it in your
notebodks. You can do it in the jury room.

(Jury not present.)

THE COURT: So I will see you folks 9:30

tomorrow morning.

14
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MS. BRYANT: Your Honor, just one question. I
was under the impression the Court was going to tell them
to return on Monday. If there is a decision where we are
not going forward, I would just hate to Teave them with
the impression that somehow the government had done
something to create a mistrial in this matter. I think
that that's just kind of unfair.

THE COURT: I don't think they have the -- I
don't know how they could get that impression.

MS. BRYANT: well, I'd Tike to think that they
wouldn't have that impression, but there was certainly
things said that might otherwise Tead them to believe that
there's ulterior motives here and I'd just hate to Teave
them with that impression. I will defer with the Court.
I understand the Court's decision. I was just under the
impression that the Court was going to bring them back.

THE COURT: Wwell, it was my -- you know, this
would not have been -- I mean, it.would have been an easy
issue if suddenly, you know, the jury was sitting
tomorrow, but that was my concern in weighing that. B8ut,
you know, also weighing the fact that they're coming down
here, you know, having to come down here and -- when they
could make other plans and the cost to them of that.

MS. BRYANT: Yes, Your Honor, I meanh, I

understand.
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THE COURT: I just don't think it's fair to have
14 people come down here, because if they come down here
in the morning, at least their morning is shot and people
are making child care arrangements and all kinds of things
that they don't otherwise need to do.

MS. BRYANT: Yes, Your Honor.

THE COURT: I do know some of the jurors have
young kids. And that was just because I overheard a

hallway conversation of them talking to their young kids

on the phone, and so I assume that they're -- so that's

the major consideration.

MS. BRYANT: Yes, Your Honor.

THE COURT: A1l right. So we'll return tomorrow
at 9:30.

(Proceedings concluded at 3:22 p.m.)
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UNITED STATES OF AMERICA

V.

DONTRELL DEANER,

Judge,
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DEPUTY CLERK: The matter before the Court at
this time, United States wversus Dontrell Deaner,
2008-CF1-30325.

MS. BRYANT: Vinet Brvant on behalf of the
United States Government. Good morning, your Honor.

THE COURT: Good morning.

MR. GRIGSBY: Good morning, your Honor.

Sherlock Griggsby on behalf of Mr. Deaner.

THE COURT: Good morning.

MR. RAKOFSKY: Jozeph Rakofgky for Dontrell
Deaner. Good morning.

THE COURT: Good morning.

(Defendant present.)

THE COURT: Good wmorning, Mr. Deaner.

DEFENDANT: Good morning.

THE COURT: Mr. Deaner, when we adjourned
yvesterday -- right before we adjourned yesterday, you
said that vou wanted a new lawyer in this particular
case, and we had -- I had explained to you that if I
did give you a new lawyer, we would have to abort the
trial, let’'s say. We will have to dismiss the jury. I
also explained to you that the Government would be able
to prosecute you again for these charges. And you gaid

vou understood that, but you still, nonetheless, wanted

e
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another lawyer.

I also explained to you that it could probably
regult, more than likely, in youxr continued detention
until this case is actually -- the other -- the case is
tried. And you said you understocod that. And I asked
you to think about it overnight.

Have you had an opportunity to think about that?

DEFENDANT: Yes.

THE COURT: And is it vyour desire to have a new
lawyer?

DEFENDANT: Yes.

THE COURT: Let me say that this arose in the
context of counsel, Mr. Rakofsky, approaching the bench
and indicating that there was a conflict that had
arisen between he and Mr. Deaner. Mr. Deaner, when I
acquired of him, indicated that there was, indeed, a
conflict between he and Mr. Rakofsky. Mr. Rakofsky
actually asked to withdraw mid-trial and appeared --
and according to Mr. Deaner, there was a conflict as
well between local counsel, Mr. Grigsby's legal advice
and Mr. Rakofsky's legal advice.

I must say that even when I acquired of
Mr. Deaner, I -- as to whether or not, when the Court
found out through opening, at least near the end of the

opening statement, which went on at some length for
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over an hour, that Mr. Rakofsky had never tried a case
before. And, quite frankly, it was evident, in the
portions of the trial that I saw, that Mr. Rakofsky --
put it this way: I was astonished that someone would
purport to represent someone in a felony murder case
who had never tried a case before and that local
counsel, Mr. Grigsby, was complicit in this.

It appeared to the Court that there were
theories out there -- defense theories out there, but
the inability to execute those theories. It was
apparent to the Court that there was & -- not a good
grasp of legal principles and legal procedure of what
was admissible and what was not admissible that inured,
I think, to the detriment of Mr. Deaner. And had there
been -- If there had been a conviction in this case,
bagsed on what I had seen so far, I would have granted a
motion for a new trial under 23.110.

So I am going to grant Mr. Deaner's reguest for
new counsel. I believe both -- it is a choice that he
has knowingly and intelligently made and he has
understood that it's a waiver of his rights.
Alternatively, I would find that they are based on my
observation of the conduct of the trial manifest
necessity. I believe that the performance wag helow

what any reasonable person could expect in a murder
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trial.

So I'm going to grant the motion for new trial.
And I must say that just this morning, as I said, when
all else, I think, is going on in this courtroom, I
received a motion from an investigator in this case who
attached an e-mail in this case from Mr. Rakofsgky to
the investigator. I, quite frankly, don't know what to
do with this because it contains an allegation by the
investigator about what Mr. Rakofsky was asking the
investigator to do in this case.

So that's where we are. And I'll figure out
what to do about that case. But it just seems to me
that -- so, I believe that based on my observations
and, as I said, not just the fact that lead counsel had
not tried a case before; any case. It wasn't his first
murder trial; it was his first trial. And I think that
the -- As I said, it became readily apparent that the
performance was not up to par under any reasonable
standard of competence under the Sixth Amendment.

So I'm going to grant the motion. We'll set
this over -- Do you want to retain a lawyer, another
lawyer or do you want me to appoint you another lawyer?

DEFENDANT: I don't understand the gquestion.

THE COURT: If you cannot afford a lawyer, I

will appoint you a lawyer.

e
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DEFENDANT: Okay.

THE COURT: There are some good, competent
lawyers who have tried these cases before.

DEFENDANT: Yeah. I would like for you to do
that.

THE COURT: Okay. So what I'm going to do is
I'm going to have you come back next Friday, and I'1ll
appoint a lawyer, in the meantime, and they will get an
opportunity to go over and see you at the jail.

DEFENDANT: Okay.

THE COURT: all right.

MS. BRYANT: That completes our matters before
the Court, your Honor. May I be excused?

THE COURT: Yes.

MS. BRYANT: Thank you.

THE COURT: You might want to take a look at
this pleading.

MS. BRYANT: I was, actually, going to ask, but
I don't know if I --

THE COURT: Mr. Grigsby and Mr. Rakofsky.

MS. BRYANT: May we have copileg?

THE COURT: I don't know what to do with it. I
don't know whether you should see it or not.

MS. BRYANT: OQkay. Well, I'll accept the

Court's --

]
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THE COURT: There's an e-mail from you to the
investigator that you may want to look at,
Mr. Rakofsky. It ralses ethical issues.

That's my only copy.

MR. GRIGSBY: Your Honor, I was just going to
look out here and then bring it back, your Honor.

MR. RAKQFSKY: Your Honor, 1is that something vyvou
wanted to discuss?

THE COURT: No. But you might want to discuss
it with somebody else.

MS. BRYANT: Your Honor, that was filed in the
court?

THE COURT: It was delivered to Judge Leibovitz
this morning. She sent it over to me because this case
was originally Judge Leibovitz's.

(The proceedings adjourned at 9:55 a.m.)
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Notthe Last Blawg Review

Last Frday. Apnt Fool's Day, George M, Wallace hosted Blawg Review 72305 at his blawg, a fool in the
forest. Forthose unfamiliar ©n a weekly basis forthe pastsix vears, taw bleggers have faken turns
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Bar Counsel

Etizabeth A Herman

Deprty Bay Connsel Joseph Rakofsky. Esquire

Senior Assistans Bai Counset 888 Elghth Avenue. AptS—O

lennifer Lyman New YOI'I(., N.Y. 10019

dulia L. Porter

Assrstas Bar Counsel Re:  Rakofsky/Bar Counsel

e B powmen Bar Docket No. 2011-D188

Ross T Dicker
Gayle Marie Brown Driver
Hamilton B Fox, 1l

Catherine L Kello Dear Mr. Rakofsky:
Becky Nedl .
William Ross .
n. C,‘CA'AY STrff;*h' il In 2010 you were engaged to represent Dontrell Deaner in a felony murder
raci i . . . . . .

case that was being prosecuted in the District of Columbia. You were and are not
f;’\:/f; [fé;’/fff;”oo'g a member of the D.C. Bar. On May 26, 2010, you were admitted to the D.C. Bar
Dolores Dorsainvil pro huac vice for the purpose of representing Mr. Deaner.

Joseph C. Perry
Mary-Helen Perry

We opened this matier because of media reports that the trial judge. who
eventually granted a mistrial in the case against Mr. Deaner, was highly critical of
your performance. After investigation. we have concluded that your performance
displayed problems associaied with a new lawyer trying his first case. but we have
not concluded that it was so deficient as to violale the competency standards set
forth in Rule 1.1 of the District of Columbia Rules of Professional Responsibility
It is clear that you worked many hours on Mr. Deaner’s case and that you did
your best to defend your client. It is also clear that vour grasp of the rules of
evidence and of eriminal procedure was inadequate. While we {ind this to be a
close case. we have concluded that there 1s not clear and convincing evidence that
vou violated Rule 1.1. Accordingly. we are dismissing this matter.

Sincerely.
‘\\) g

1
RN
Pavtin T

Hamilton P. Fox. III
Assistant Bar Counsel
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From: Adrian Bean <boyznhoodinvestigations@yahoo.com>

Date: Wed, 16 Mar 2011 13:14:47 -0700 (PDT)

To: <triallawyerusa@gmail com>

Subject: Payment for Investigative Services Rendered: U.S. v. Dontrelf Deaner

To: Mr. Joseph Rakofsky,
Attorney at Law

From: Adrian K. Bean, Investigator

| am writing to inform you that a letter and an Invoice for investigative services
rendered in the Dontrell Deaner case were recently delivered fo the office of your
co-counsel, Sherlock Grigsby. As I informed Mr. Grigsby,the deadline for
payment on that Invoice is by the close of business on Thursday March 17,
2011. Please contact Mr. Grigsby for the details.

Since | was never given a reason for my dismissal as the investigator in this
case, and since the Client appeared pleased with my services, | can only
conclude that my refusal to engage in the unethical and possibly illegal conduct
requested in your e-mail of October 6, 2010 ("trick Leigh (old lady into....))" is the
reason for my exit.

Please be advised that if the payment requested on the Invoice is not made
by tomorrow, | intend to immediately file a Motion with the Court to seek
compensation. | further intend to submit my entire investigative file, including
your October 6th e-mail, as an attachment to that Motion. To avoid the time-
consuming and troublesome Court intervention in this matter, | would
respectfully request the appropriate compensation for my services. Please
respond by e-mail to the above address.

Your assistance in this matter would be appreciated.
AKB

(March 16)

Adrian,

You repeatedly lied to us and did absolutely no work for us. You may have watched the video
footage, but that was not the assignment. | feel that you are not entitled to anything, at all.
However, Mr. Grigsby believes you shouid at least be paid something. | completely disagree with
him, but | am willing to consider paying you something for your incredible ineptitude - it's been a
long time since I've seen a person as ineffective and dishonest as you. We will agree that you be
paid $150 from the voucher, but no more. If you disagreg_file what you need to file and I will do
the same. If you agree to the $150, you will be paid in figf and we each move on with our iives.

You have no idea how kind Mr. Grigsby has been tg#you in this matter. If it were only up to me,




you would be guaranteed no payment whatsoever, a licensing hearing and criminal charges.
Joseph

Sent from my Verizon Wireless BlackBerry

———————— Original Message --~-----

Subject: Payment for Investigative Services: U.S. v. Dontrell Deaner
Frem: Adrian Bean <boyznhoodinvestigations@yahoo.com>

Date: Mon, February 14, 2011 2:46 pm

To: sherlock@thegrigsbyfirm.com

TO: Mr. Sherlock V. Grigsby,
Attorney At Law

This is to confirm that | delivered a copy of my Investigative Report far the
above-referenced case to your office on Thursday February 10, 2011. A
copy was also delivered to Mr. Deaner.

Please contact me by e-mail on or before Friday February 18,
2011 regarding compensation for my services. Specifically, | would like to be
informed as to the method of payment for these services (CJA Voucher or
Private Invoice). | would respectfully request that either a payment be made
(Invoice) or a Voucher provided to me (CJA) by the following Friday February
25, 2011.

It is my hope that this matter can be resolved without Court intervention. If it
cannot be, | will have no choice but to file a petition for payment by submitting my
case files and all correspondence in this matter to the Court.

Your response in this matter wouid be appreciated.
Sincerely,

Adrian K. Bean

(February 16)

Mr. Bean,

Can you please submit an itemized list of all work performed as well as the date and
time it was performed.



Also, I never received & response to my previous email regarding the reimbursement
on the other case. Please let me know when to expect this, so that I may inform my
client. Thank you for your prompt attention to these matters.

3K 3K K 3K ok 3K ok K Sk oK 3k 3K 3K 3k oK Sk R oK 3K Sk sk sk K3k ok ok 3ok ok 5K 3K 3K 5K 3K 3K ok oK 3K 3K 3k 3K 3k 3k 3k 3k K Ok ok 3Kk 3K K K kR sk kok sk kok

Sherlock Grigsby

Attorney at Law

601 Pennsylvania Ave, NW Suite 900
Washington, DC 20004
(202)421-1594

(October 6, 2010)
Adrian,

Thanks for helping.

1) Please tricl. (old lady) into admitting:

a) she told the 2 lawyers that she did not see the shoofing and

b) she told 2 lawyers she did not provide the Government any information about shooting.) This
happened a couple of months ago.

2) Canvas neighborhood for witnesses
3) Surveillance camera is triggered by a device that is activated by sound.

Get information regarding:

A) how surveillance camera was installed -~ this was described to us as a big production
B) how it is supposed to work

C) how it actually works

D) what deficiencies exist

E) where are our opportunities to argue either misconduct or human error

4) we will provide you with a script of questions to ask Lacey, our witness. This must be
videotaped. | or Sherlock will probably be with you when this needs to take place.

Thank you.
Joseph

917 319 2699
Sent from my Verizon Wireless BlackBerry

(October 18, 2010)
Adriarn,

Let's falk on Wed o discuss what you've accomplished so far.
Thank you.



Joseph

Sent from my Verizon Wireless BlackBerry

(November 2, 2010)

Adrian,
Have you made any progress? Call me this week to discuss what you've
accomplished.

Joseph
(817) 319-2699

(November 4, 2010)
Adrian,

Thanks for helping us. I've decided that I'm going to use a different
P.l. Sheriock Grigsby requested that | stick with you, but | found
someone else that works better for me.

Make contact with Sherlock to get paid (if you haven't already); he is
more familiar with the voucher system than . Thank you for your
efforts.

Joseph
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Proceedings

THE COURT: Good afternoon.

This is a moticon by the American Bar Association
to hold the plaintiffs responsible for payment of legal
fees pursuant to CPLR 8303-a and the New York Court Rules
130 et sedq.

Counsel, your motiocn.

MR. HARRIS: Thank you, your Honcr.

Mark Harris, Proskauer Rose for the American Rar
Assoclation, Debra Cassens Weiss and Sarah Randag.

Your Honeor, I think the place to begin is with

the issue about the meritlessness of the plaintiff's case.

!

And that's the first thing that the Court should consider.

The statements published by the ABA were true and
truth is an absolute defense. And I want to briefly go
through that argument, even though your Honor heard a
similar argument at the motion to dismiss stage.

The two statements that are at issue, Just forx
simplicity I will refer to the first one as the e-mail
statement. This is the oné that said that the judge
declared a mistrial after reviewing an e-mail which stated
that Rakofsky had tricked -- asked this investigator to
trick a witness.

And the second statement has to do with

performance. That's the one in which the statement by the

ABRA saild that the -- Mr. Rakofsky's poor trial performance

on Kb, (SE FPE

1
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Proceedings
prompted the mistrial.
First of all, these statements are literally

true. In the first case, the statement that the judge

[

declared a mistrial after reviewing the e-mail, that's in
fact, the case. &nd the transcript of that procesding,
which is before your Honor, shows it to be the case. He
menticned the e-mail and then he declared a mistrial.

The second one is also literally true. The judge

said that Mr. Rakcfsky's performance was not up to a

o
a
1}

reasonable standard of competence and sc I will gran
motion. As your Honor said at the confsrence on June 28th

on the motion to dismiss, it was gensrous to describe this

as only poor, probably a much harsher adjective could have

heen used.

The second thing that's happened, your Honor, is

that Mr. Goldsmith has now conceded both ¢f these facts.
That was one of the things that came out of the June 28
conference. Reading from the transcript itself,

Mr. Goldsmith said, "Please trick the old lady, that is a
fair report of what the e-mail stated." That's the first
statement. The second statement is that he said that Judge

Jackson, cthe trial judge in that case, believed Rakofsky's
performance fell below a reasonable standard. So the

1, of the two statements cthat the ABA made,

¥

facts, the trut

has been well established.

Flen Kb, CSK, £FF
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Proceedings
Now, the only argument that I believe that
Mr. Goldsmith has made to suggest otherwise, is that
somehow the connection between the evaluation of these

\

asvents and the mistrial hasn't been astablished. 1In other

words, he concedes the s-mail. He concedes the poor
performance. What he contests is that neither one of those

caused the judge to declare the mistrial.
Again, I believe those arguments, like the

overall case that the plaintiffs have brought, is

frivolous. First of all, again, as a literal matcter,
neither one of those arguments is corract. It's clear from
reading the transcript that cthe judge reviewed the s-mail
and then he declared the mistrial The first statamenc did
not savy there was causation. It sald chat one nappened

after the other, that's true.

The second statesment, the judge madé quite clear
zthat that was the motivating reason behind his decision.
But even, your Honor, even if that was not the case, sven
if causation somehow was not conceded, the entire argument
is privileged for reascns again that your Honor said, at

~he conference back in June, which i1s that what is

cbviously defamatory hera were ~he goazements about how

P

[N
%,
[N
1
.
§T
o}
(]

Mr. Rakofsky had performed and what happene
e-mail. It's not the causation, that your Honor said,

again back in June, what deo I care whether or not thers was

i G, (S PP
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Proceedings

a mistrial in this case, if the judge has labeled
Mr. Rakofsky's performance as being poor or has said that
there was an e-mail that had been submitted to him which
directed cne of Mr. Rakefsky's employees or independent
contractors to trick a witness.

I think that's the first part of the analysis,
that these statements are true. That brings us to the

™

second part, which is the motion for sanctions itself. As

your Honor mentioned, we are proceeding under both Secticns

.J

-z and NYCrRRIZC.1 The main dilfference hetwesn

N o PR e s e D

(93}
Lo}

CPLE 830
the two provisions is that one provides for mandatory

anctions, that's the fairst, and the second one makes them

|97

iscreticnary. There is also a difference in what --
exactly what type of sancticns and costs can be awarded

under each.

But the things they both have in commen is that
the standard is £ rolousness and a frivolous action is

Gefined as one for which there is no genuine basis in law

That is clearly satisfied here. And again, Mr. Goldsmith's
arguments as o why they are not satisfied are themselves
frzvclious He argusd inm his papers that there g scme
separate reguirement of bad faith under 8503 That 1s
simply not true And the cage that he himseli cites

NMcGill versus Parker, which s in his papers ancd in our
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THE COURT: Was the e-mail Ifirsc?

COURT:
was declared?
MRE.
THE COURT:
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the mistrial declared?

MRE.
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